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DOCKET ENTRIES 
1948 


Oct. 20—Petition received and filed by taxpayer. 
Taxpayer notified. Fee paid. 


Oct. 21—Copy of petition served on General Coun- 
sel, 


Dec. 8—Answer filed by General Counsel. 


Dec. 8—Request for hearing in Seattle, Wash., 
filed by General Counsel. 


Dec. 9—Notice issued placing proceeding on Seat- 
tle, Wash., calendar. Service of answer 
and request made. 


1949 
Apr. 14—Hearing set June 13, 1949, Seattle, Wash. 


May 20—Notice changing place of hearing to Ta- 
coma, Wash. 


June 14—Hearing had before Judge LeMire on 
merits. Stipulation of facts. Appear- 
ance of Warren A. Doolittle filed. Mo- 
tion to amend petition and amendment filed 
and granted. Answer to amendment to peti- 
tion and amendment to respondent’s answer 
filed. Petitioner’s answer filed. Petitioner’s 
brief July 29, 1949; Respondent’s brief 
Aug. 29, 1949; Petitioner’s reply Sept. 19, 
1949. 

July 28—Brief filed by taxpayer (2). Copy has 
been served. 1 copy received 8/1/49; 
served 8/2/49. Copy served. 
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1949 
Aug. 2—Transcript of hearing 6/14/49 filed. 
Aug. 29—Brief filed by General Counsel. 
Sept.19—Reply brief filed by taxpayer, with receipt 
of service of reply brief on general coun- 
sel. Copy served 9/20/49. 
1950 


Jan. 31—Findings of fact and opinion rendered— 
Judge LeMire. Decision will be entered 
under Rule 50. Copy served 2/1/50. 


Apr. 21—Agreed computation filed. 


Apr. 25—Decision entered, Judge LeMire, Division 
No. 5. 


July 7—Motion for order fixing amount of bond 
not to exceed $62,280.84 filed by taxpayer. 


July 12—Bond in the amount of $100,000.00 ap- 
proved and ordered, filed. 


July 17—Petition for review by U.S. Court of Ap- 
peals, 9th Circuit, with assignments of 
error, filed by taxpayer. 


July 19—Proof of service filed. 


July 26—Proof of service of petitioner for review 
filed. 


Aug. 7—Praecipe for record, with proof of service 
thereon, filed by taxpayer. 
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The Tax Court of the United States 
Docket No. 20729 


HARBOR PLYWOOD CORPORATION, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above-named petitioner hereby petitions for 
a re-determination of the deficiency set forth by 
the Commissioner of Internal Revenue in his no- 
tice of deficiency, I'T:90D:JHQ, (Office of Internal 
Revenue Agent in Charge, Seattle Division, 305A 
Jones Building, 1331 Third Avenue, Seattle, Wash- 
ington) dated July 23, 1948 (Form 1279), and as 
a basis of its proceeding alleges as follows: 


1. The petitioner is a corporation incorporated 
on May 5, 1929, under the laws of the State of Dela- 
ware, with principal office located at Hoquiam, 
Washington. The return for the periods here in- 
volved were filed with the Collector for the District 
of Washington. 


2. The Notice of Deficiency (a copy of which is 
attached hereto and marked Exhibit ‘‘A’’) was 
mailed to the petitioner on July 23, 1948. 


3. The taxes in controversy are income taxes 
and excess profits taxes for the calendar years 19438 
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and 1944, and income taxes for the calendar year 
1945, and are in the following amounts: 


(a) For the year 1943, over-assessment of in- 
come taxes $32,618.87 and deficiency in excess profits 
taxes $95,028.66, or a net deficiency for 1948 of $62,- 
409.79; for the year 1944, an over-assessment of 
income taxes of $2,321.25 and a deficiency of excess 
profits taxes of $17,407.58, or a net deficiency for 
the year 1944 of $15,086.33; for the year 1945, de- 
ficiency of income tax of $24,219.57, all as more 
particularly set forth on Exhibit ‘‘B’’ attached 
hereto. 


(b) The taxpayer, after receipt of said Notice 
of Deficiency and by execution of Form 874 on 
September 8, 1948, waived and consented to the 
assessment and collection of the following deficien- 
cies and has accepted the following over-assessments 
as correct: For the year 1943, over-assessment of 
income taxes $26,425.93 and deficiencies of excess 
profits taxes $73,098.95, or a net deficiency for the 
calendar vear 1948 of $46,673.02; for the year 1944, 
over-assessment of income taxes $2,411.86 and over- 
assessment of excess profits tax $800.12, or a total 
over-assessment for 1944 of $3,211.98; for the year 
1945, deficiency of income tax of $17,820.79; that 
the total net deficiencies to which a consent was given 
by the taxpayer for the three years 1948, 1944 and 
1945 was $61,281.83; that said $61,281.83 has been 
paid by voluntary settlement payments made on De- 
cember 26, 1945, of $32,455.94 and further volun- 
tary payment of $28,825.89 made on September 22, 
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1948, all as more particularly set forth on Exhibit 
‘‘O”’ attached hereto. (That the Bureau of Inter- 
nal Revenue has advised the petitioner that it can 
not schedule an over-assessment in an amount 
greater than that shown in the Notice of Deficiency, 
nor can it schedule an over-assessment in place of a 
deficiency in the manner set forth by petitioner 
on Form 874; that, accordingly, taxpayer will im- 
mediately file protective claims for refund for such 
over-assessments. ) 


(c) That the resulting deficiencies and over- 
assessments asserted by the respondent and dis- 
puted by the petitioner are: For the year 1943, in- 
come tax over-assessment of $6,192.94 and excess 
profits tax deficiency of $21,929.71, or a net de- 
ficiency for 1943 of $15,736.77; for the year 1944, 
income tax deficiency of $90.61, excess profits tax 
deficiency of $18,207.70, or a net deficiency for 1944 
of $18,298.31; for the year 1945, a deficiency of in- 
come tax of $6,398.78; or a total disputed net de- 
ficiency for the three years of $40,433.86. 


4. The determination of the tax set forth in 
said Notice of Deficiency is based upon the follow- 
Ing errors: 


(a) The respondent held that the petitioner re- 
ceived taxable income as defined in Section 22 (a), 
Section 41 and Section 42 (a) of the Internal Reve- 
nue Code in the taxable year ended December 31, 
1943, in the amount of $11,591.36, as evidenced by 
eredit memorandum dated March 31, 1943, issued 
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by Pacific Forest Industries in petitioner’s favor, 
representing petitioner’s proportionate share of re- 
fund of excessive commissions charged the members 
by the Association during the Association’s fiscal 
year April 1, 1942, to March 31, 1943, based on 
plywood supplied by petitioner to the Association 
and shipped by the Association during the latter’s 
fiseal year. Petitioner reported no income from 
this source and respondent increased petitioner’s 
income by the above amount. 


(b) Respondent held that petitioner received 
taxable income as defined in Section 22 (a), Sec- 
tion 41 and Section 42 (a) of the Internal Revenue 
Code in the taxable year ended December 31, 1944, 
in the amount of $33,113.41, as evidenced by eredit 
memorandum dated March 31, 1944, issued by Pa- 
cific Forest Industries in petitioner’s favor, repre- 
senting petitioner’s proportionate share of refund 
of excessive commissions charged the members by 
the Association during the Association’s fiscal year 
April 1, 1948, to March 31, 1944, based on plywood 
supplied by petitioner to the Association and 
shipped by the Association during the latter’s fiscal 
year. Petitioner reported income from this source 
in its return in the amount of $11,591.36 and re- 
spondent, therefore, increased net income by the 
difference of $21,522.05. 


(c) Respondent held that petitioner received 
taxable income as defined in Section 22 (a), Section 
41 and Section 42 (a) of the Internal Revenue Code 
in the taxable vear ended December 31, 1945, in 
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the amount of $15,996.95, as evidenced by credit 
memorandum dated March 31, 1945, issued by Pa- 
cific Forest Industries in petitioner’s favor, repre- 
senting petitioner’s proportionate share of refund 
of excessive commissions charged the members by 
the Association during the Association’s fiscal year 
April 1, 1944, to March 31, 1945, based on plywood 
supplied by the petitioner to the Association and 
shipped by the Association during the latter’s fiseal 
year. Petitioner reported no income from this 
source and the respondent held net income to be 
increased by the above amount; 

when, in fact, in each of the tax years in question 
the petitioner had not received taxable income as 
defined in Section 22 (a), Section 41 and Section 
42 (a) of the Internal Revenue Code in the amount 
of said credit memoranda, and, therefore, such re- 
funds should not have been accrued. 


5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 


(a) Pacific Forest Industries is a cooperative 
association, organized under the laws of the State 
of Washington, and licensed to do business under 
the Export Trade Act; that this Association at all 
times material herein was engaged in the exporting 
of plywood for its members and operated on a fiscal 
year accounting period ending March 31st of each 
year; that after the end of its fiscal year, its funds 
in excess of annual expenses are computed and re- 
turned to its members, if and when funds are avail- 
able, on the basis of footages of plywood delivered 
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by each member to the Association during the pre- 
ceding fiscal year. 


(b) That the petitioner, Harbor Plywood Cor- 
poration, is an accrual basis taxpayer reporting on 
a calendar year basis. 


(c) That the petitioner, Harbor Plywood Cor- 
poration, 1s a member of Pacific Forest Industries. 


(d) ‘That Pacific Forest Industries’ refund to 
petitioner for Pacific Forest Industries’ fiseal year 
ended March 31, 1944, was not made until January 
29, 1946, and that the refund for the fiscal year 
ending March 31, 1945, was not made until July 23, 
1946, for the reason that it had been held by the 
Treasury Department, Procurement Division, which 
purehased all of Pacific Forest Industries’ sales 
during the war years here in question; that Pa- 
cific Forest Industries’ income was subject to re- 
negotiation under the MRenegotiation Act, as 
amended, notwithstanding vigorous efforts made by 
Pacific Forest Industries to be exempted from re- 
negotiation; that the refund to petitioner for Pa- 
cific Forest Industries’ fiscal year ending March 
31, 1948, in the amount of $11,591.36, was made on 
December 12, 1944, and reported by petitioner for 
its year ending December 31, 1944, for the reason 
that Pacific Forest Industries’ income for the fiscal 
year ended March 31, 1943, would not be renego- 
tiated. 


(ce) That because Pacific Forest Industries was 
held subject to renegotiation, it did not pay any 
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refunds whatsoever to the member mills for its fiscal 
years ending March 31, 1944, and March 31, 1945, 
until either renegotiation proceedings were com- 
pleted or until the statutory period had run against 
renegotiation; that until such time had elapsed, it 
was legally uncertain what, if any, refund could 
be made by Pacific Forest Industries to the mem- 
ber mills; that during that period, petitioner had 
no enforceable claim against Pacific Forest In- 
dustries because any such refund was contingent, re- 
mote, indefinite and wholly indeterminate as to 
amount and had not been credited to or set apart 
for the taxpayer without restriction. 


(f) That, because of the possibiliy of renegotia- 
tion, such credit memoranda were not set apart to 
the petitioner without any substantial limitation or 
restriction as to the time of payment or condition 
upon which payment was to be made and were not 
made available to the petitioner so that petitioner 
might draw such credit amounts at any time after 
the date of such memoranda and the receipt thereof 
was not brought within the petitioner’s own control 
and disposition. 


(¢) That the petitioner did not constructively 
receive such refunds at the time and in the year 
when such memoranda were issued; that petitioner 
consistently reported as income the refunds from 
Pacific Forest Industries only at the time the cash 
was received for the aforementioned reasons and on 
the grounds that the taxpayer had no claim on, or 
unconditional right to, receive a determinate amount 
of these funds until the time of actual cash receipt. 
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Wherefore, petitioner prays that this court may 
hear the proceeding and find that the respondent’s 
proposed adjustment of income in respect of re- 
funds from Pacific Forest Industries for the Peti- 
tioner’s calendar years 1948, 1944 and 1945 should 
not be made and that the proposed deficiencies for 
those years resulting from the respondent’s adjust- 
ments should be corrected to reflect this change, and 
that the petitioner’s computation of adjusted over- 
assessments and deficiencies for the years 1948, 1944 
and 1945 as set forth on Exhibit ‘‘C’’ be approved. 


/s/ ALFRED J. SCHWEPPE, 
Counsel for Petitioner, Har- 
bor Plywood Corporation. 


State of Washington, 
County of Grays Harbor—ss. 


G. O. Baker, Jr., being duly sworn, says that he 
is the Comptroller of Harbor Plywood Corpora- 
tion, the petitioner above named; that he is an of- 
ficer of said corporation and is duly authorized to 
verify the foregoing petition; that he has read the 
foregoing petition and is familiar with the state- 
ments contained therein, and that the statements 
contained therein are true, except those stated to 
be upon information and belief, and that those he 
believes to be true. 


/s/ G. Ow BAIS ER, AR: 
Subscribed and sworn to before me this 16th day 
of October, 1948. 
[Seal] /s/ L. A. ST. ROMAIN, 
Notary Public in and for the State of Washington, 
residing at Hoquiam, Washington. 
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Form 1279 (Rev. Mar. 1946) SN-IT-7 
[Seal ] 


Office of Internal Revenue Agent in Charge 
Seattle Division, 

305 A Jones Building 

1331 Third Avenue 


IT: 90D: JEQ 


Treasury Department 
Internal Revenue Service 
Seattle 1, Washington 


July 23, 1948 


Harbor Plywood Corporation 
Box 300 
Hoquiam, Washington 


Gentlemen: 

You are advised that the determination of your 
income tax liability for the taxable year ended De- 
ecember 31, 1945, discloses a deficiency of $24,219.57, 
and that the determination of your excess profits tax 
liability for the taxable years ended December 31, 
1944, and December 31, 1945, discloses a deficiency 
of $112,436.24, and that the determination of your 
income tax liability for the taxable years ended De- 
cember 31, 1943, and December 31, 1944, discloses 
an over-assessment of $34,940.12, as shown in the 
statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 
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Within 90 days (not counting Saturday, Sunday, 
or legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this let- 
ter, you may file a petition with the Tax Court of 
the United States, at its principal address, Wash- 
ington 25, D. C., for a redetermination of the de- 
ficiency or deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Seat- 
tle 1, Washington, for the attention of IT:90D:J HQ. 
The signing and filing of this form will expedite 
the closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 

Very truly yours, 
GEO. J. SCHOENEMAN, 


Commissioner. 


By /s/ 8. R. STOCKTON, 
Internal Revenue Agent in 
Charge. 
J EQ :mts 
Enclosures: 


Statement 
Form of Waiver and Acceptance. 
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Harbor Plywood Corporation 
Box 300 
Hoquiam, Washington 


Tax Liability for the Taxable Years Ended December 31, 1943, 
December 31, 1944, and December 31, 1945 


Over- 
Year Liability Assessed Deficiency assessment 
Income Tax 
lhe eee $129,776.21 $162,395.08 $32,618.87 
WOASe.......28.:. 113;369:30 120;/6905 2 32025 
i 90,078.97 65,859.40 $ 24,219.57 


Total... $338,224.48 $348,945.03 $ 24,219.57 $34,940.12 


Exeess Profits Tax 


i ——— $225,388.25 $130,359.59 $ 95,028.66 
lo) es 136,200.54 118,792.96 17,407.58 


Total........$361,588.79 $249,152.55 $112,436.24 
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ANSWER 


Now comes the Commissioner of Internal Reve- 
nue, by his attorney, Charles Oliphant, Chief Coun- 
sel, Bureau of Internal Revenue, and for answer 
to the petition filed herein admits and denies as 
follows: 


1. Admits the allegations contained in paragraph 
1 of the petition. 


2. Admits that the notice of deficiency in con- 
troversy in the present proceeding was mailed to 
petitioner on July 23, 1948. Denies that Exhibit 
‘‘A”’ attached to the petition represents a complete 
copy of said notice of deficiency. 


3. Admits that the taxes in controversy are ex- 
cess profits taxes for the calendar years 1943 and 
1944, and income taxes for the ealendar year 1945. 
Denies that over-assessments in income taxes or 
other taxes than those specified are in controversy 
before the Tax Court in this proceeding. 


(a) Admits that for the years 19438 and 1944 
the deficiency notice determined deficiencies and 
over-assessments in the amounts set forth in para- 
graph 3 (a) and shown in Exhibit “‘B”’ attached 
to the petition. Denies that the petitioner has 
placed in controversy in this proceeding the entire 
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deficiencies which have been determined as set forth 
therein. Denies the remaining allegations con- 
tained in subparagraph (a) of paragraph 3 of the 
petition. 


(b) and (ec). For lack of information from 
which to determine the truth or correctness of the 
allegations contained in subparagraphs (b) and 
(c) of paragraph 3 of the petition, the same are 
denied. 


4. (a), (b) and (c). Denies that in determining 
the deficiencies as set forth in the statutory notice 
the respondent committed any errors, and specifi- 
eally denies that the respondent erred as alleged in 
subparagraphs (a), (b) and (c) and the remaining 
provisions of paragraph 4 of the petition. 

). (a). Denies the allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition. 


(b) and (c). Admits the allegations contained 
in subparagraphs (b) and (¢) of paragraph 5 of the 
petition. 

(d), (e), (f), and (g). Denies the allegations 
contained in subparagraphs (d), (e), (f) and (g) 
of paragraph 5 of the petition. 

6. Denies generally and specifically each and 
every material allegation contained in the petition, 
not hereinbefore specifically admitted, qualified or 
denied. 

Wherefore, it is prayed that the petitioner’s ap- 
peal be denied and that the Commissioner’s deter- 
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mination be approved. 


/s/ CHARLES OLIPHANT, DLB 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 

WILFORD H. PAYNE, 

Division Counsel, 
DOUGLAS L. BARNES, 

Special Attorney, 

Bureau of Internal Revenue. 


Received and filed T. C. U. S. December 8, 1948. 


[Title of Tax Court and Cause.] 


MOTION TO AMEND PETITION 


Comes now the petitioner and moves this Court 
for an order authorizing the petitioner to amend 
its petition herein in the form and manner set forth 
on the copy of the proposed Amended Petition at- 
tached hereto. 

This Amended Petition is necessary (1) to set 
forth more fully the material portions of the state- 
ment attached to the Notice of Deficiency to which 
the petitioner’s assignments of error are directed, 
as required by Rule 7(c)(4)(I); and (2) to set 
forth the petitioner’s alternative contention as to 
the proper time for including the disputed items 
in the petitioner’s taxable income, as now alleged 
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In paragraph 5(h) of the evra Amended Peti- 
tion. 


/s/ ALFRED J. SCHWEPPH, 
Counsel for Petitioner, Harbor Plywood Corpora- 
tion. 


No objection: 


/s/ CHARLES OLIPHANT, D.L.B. 
Counsel for Respondent. 


Granted June 138, 1949. C. P. LeMire, Judge. 
Filed T.C.U.S. June 18, 1949. 


[ Title of Tax Court and Cause. | 


AMENDMENT TO PETITION 


Comes now the petitioner and, pursuant to leave 
of the Court obtained herein, amends its Petition 
heretofore filed herein in the following particulars: 


1. Paragraph 2 of the Petition shall be amended 
by adding the following: 

The material portions of the statement attached 
to the Notice of Deficiency to which the petitioner’s 
assignments of error are directed are as follows: 


(a) As to the petitioner’s taxable year ended 
December 31, 1943: 

‘“‘(f) It is held that you received taxable 

income as defined in Section 22(a), Section 

41 and Section 42(a) of the Internal Revenue 

Code, in this year in the amount of $11,591,36, 
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as evidenced by eredit memorandum dated 
March 31, 1943, issued by Pacific Forest In- 
dustries in your favor, representing your pro- 
portionate share of refund of excessive 
commissions charged the members by the as- 
sociation during the association’s fiscal year 
April 1, 1942, to March 31, 1943, based on ply- 
wood supplied by you to the association and 
shipped by them during this period. You re- 
ported no income from this source; therefore 
net income is increased by the above amount.’’ 


(b) As to the petitioner’s taxable year ended 


December 31, 1944: 


‘“(f) It is held that you received taxable 
income as defined in Section 22(a), Section 41 
and Section 42(a) of the Internal Revenue 
Code, in this year in the amount of $33,113.41, 
as evidenced by credit memorandum dated 
March 31, 1944, issued by Pacific Forest In- 
dustries in your favor, representing your pro- 
portionate share of refund of excessive 
commissions charged the members by the as- 
sociation during the association’s fiscal year 
April 1, 1948, to March 31, 1944, based on 
plywood supplied by you to the association, and 
shipped by them during this period. You re- 
ported income from this source in the return 
in the amount of $11,591.36; therefore, net in- 
come is increased by the difference of $21,- 
22205.” 
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(c) <As to petitioner’s taxable year ended De- 
ecember 31, 1945: 


‘““(f) It is held that you received taxable 
income as defined in Section 22(a), Section 41 
and Section 42(a) of the Internal Revenue 
Code, in this year in the amount of $15,996.99, 
as evidenced by credit memorandum dated 
March 31, 1945, issued by Pacific Forest In- 
dustries in your favor, representing your pro- 
portionate share of refund of excessive com- 
missions charged the members by the association 
during the association’s fiscal year April 1, 
1944, to March 31, 1945, based on plywood 
supplied by you to the association, and shipped 
by them during this period. You reported no 
income from this source; therefore net income 
is increased by the above amount.’’ 


2. Paragraph 5 of the Petition shall be amended 
by adding the following sub-paragraph (h) thereto: 


(h) That, in the alternative, each credit memo- 
randum issued by Pacific Forest Industries to the 
petitioner, Harbor Plywood Corporation, was not 
includable in any event in the petitioner’s taxable 
income for any period prior to the year during 
which the statute of limitations expired on the re- 
negotiability of Pacific Forest Industries. 

Wherefore petitioner renews the prayer of his 
original Petition herein and adds thereto the prayer 
that, in the alternative, the amount of each credit 
memorandum be not included in any event in the 
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petitioner’s taxable income for any period prior 
to the year during which the statute of limitations 
expired on the renegotiability of Pacific Forest In- 
dustries. 


/s/ ALFRED J. SCHWEPPE, 
Counsel for Petitioner, Harbor Plywood Corpora- 
tion. 


State of Washington, 
County of Grays Harbor—ss. 


G. O. Baker, Jr., being duly sworn, says that he 
is the Comptroller of Harbor Plywood Corporation, 
the petitioner above named; that he is an officer of 
said corporation and is duly authorized to verify 
the foregoing Amended Petition; that he has read 
the foregoing Amended Petition and is familiar with 
the statements contained therein, and that the state- 
ments contained therein are true, except those stated 
to be upon information and belief, and that those 
he believes to be true. 


/s/ G. O. BAKER, JR. 
Subscribed and Sworn to before me this 27th day 
of May, 1949. 


[Seal] /s/ L. A. ST. ROMAIN, 
Notary Public in and for the 
State of Washington. 


Filed T.C.U.S. June 18, 1949. 
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[Title of Tax Court and Cause. ] 


ANSWER TO AMENDMENTS TO PETITION 
AND AMENDMENT TO RESPONDENT’S 
ANSWER 


Now comes the Commissioner of Internal Rev- 
enue, by his attorney, Charles Oliphant, Chief Coun- 
sel, Bureau of Internal Revenue, and in answer to 
the amended petition filed at the hearing herein, 
and for further answer, admits, alleges and denies 
as follows: 


1. Paragraph 2 of the answer is amended by 
adding the following at the end thereof: ‘‘(a), (b), 
and (c). Admits the allegations contained in sub- 
paragraphs (a), (b) and (c) of paragraph 2 of the 
petition, as added by petitioner’s amendments to 
petition.’’ 


2. Paragraph 5 of the answer is amended by 
adding the following at the end thereof: ‘‘(h). 
Admits that petitioner’s alternative contention is 
that each credit memorandum issued by Pacific 
Forest Industries to the petitioner, Harbor Plywood 
Corporation, was not includible in any event in the 
petitioner’s taxable income for any period prior 
to the year during which the statute of limitations 
expired on the renegotiability of Pacific Forest 
Industries, as alleged in subparagraph (h) of para- 
graph 5 of the petition, as added by petitioner’s 
amendments to the petition.’’ 


3. The respondent’s answer is hereby further 
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amended by adding to paragraphs 1 to 6, inclusive, 
thereof the following additional paragraph: ‘7. 
For further answer to the petition as amended by 
petitioner’s amendments to petition, the respondent 
alleges that in the event the Court shall determine 
that the aforesaid credit memorandums constitute 
accrued income of the petitioner for the year during 
which the statute of limitations expired on the re- 
negotiability of the Pacific Forest Industries, in- 
stead of income for the years in which the said 
eredit memorandums were issued, then there is a 
deficiency in petitioner’s excess profits tax for 1948 
in the amount of $99,915.35, instead of $95,028.66 
as set forth in the deficiency notice, or an additional 
deficiency in the said tax in the amount of $4,886.69, 
and a deficiency in petitioner’s income tax for 1945 
in the amount of $31,066.15, instead of $24,219.57 
as set forth in the deficiency notice, or an additional 
deficiency in the said tax in the amount of 
$6,846.58.’ 

Wherefore, respondent respectfully prays that the 
petition as amended be denied and, if the Court shall 
determine that the aforesaid credit memorandums 
constitute accrued income of the petitioner for the 
year during which the statute of limitations ex- 
pired on the renegotiability of Pacific Forest Indus- 
tries, instead of income for the years in which the 
said credit memorandums were issued, that the 
Court determine also that there are increased de- 
ficiencies in petitioner’s excess profits tax and in- 
come tax for 1943 and 1945, respectively, in the 
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amounts set forth above, claim for which is hereby 
made pursuant to the provisions of Section 272(e) 
of the Internal Revenue Code. 
/s/ CHARLES OLIPHANT, DLB 
Chief Counsel, Bureau of 
Internal Revenue. 

Of Counsel: 

WILFORD H. PAYNE, 

Division Counsel. 


DOUGLAS L. BARNES, 
W. E. KOKEN, 
Special Attorneys, 
Bureau of Internal Revenue. 


Filed T.C.U.S. June 14, 1949. 


[Title of Tax Court and Cause. ] 


STIPULATION OF FACTS 


It is hereby stipulated and agreed by and between 
the parties hereto, by their respective counsel, that 
the following facts are true and may be taken and 
considered by the Court as offered in evidence by the 
parties to this proceeding. 


1. The petitioner is a corporation organized on 
May 5, 1929, under the laws of the State of Dela- 
ware with principal office located at Hoquiam, 
Washington, and it is engaged in the business of 
manufacturing and distributing plywood, doors and 
building materials. It is an accrual basis taxpayer 
reporting on a calendar year basis, and the returns 
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for the periods here involved were filed with the 
Collector for the District of Washington. 


2. The notice of deficiency was mailed to the 
petitioner on July 23, 1948. The taxes in contro- 
versy are excess profits taxes for the calendar years 
1943 and 1944 in the amounts of $95,028.66 and 
$17,407.58, respectively, and income taxes for the 
calendar year 1945 in the amount of $24,219.57, as 
shown in the statement accompanying the respond- 
ent’s notice of deficiency. 


3. Pacific Forest Industries is a cooperative as- 
sociation organized under the laws of the State of 
Washington for the purpose of engaging solely in 
the export of plywood and other forest products, as 
authorized by the provisions of the Webb Export 
Trade Act, for its members. The association op- 
erates on a fiscal year accounting period ending 
March 31, and is a corporation under the laws of 
the State of Washington. 


4. The petitioner, Harbor Plywood Corporation, 
at all times material herein was a stockholder mem- 
ber of Pacific Forest Industries. 


5. Under date of March 31, 1943, Pacific Forest 
Industries issued a credit memorandum to Harbor 
Plywood Corporation in the amount of $11,591.36. 
The said amount, which is stated on the face of 
the credit memorandum, represented the petitioner’s 
proportionate share of the refund of excessive com- 
missions charged the members of the association 
during its fiscal year ending March 31, 1943. The 
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said $11,591.36 was not reported as income by the 
petitioner for its tax year ending December 31, 
1943, but was reported as income by the petitioner 
in its tax year ending December 31, 1944, the same 
having been paid to petitioner by Pacific Forest 
Industries on December 12, 1944. <A copy of said 
credit memorandum is attached hereto and marked 
as ‘‘ Joint Exhibit 1-A.’’ 


6. Under date of March 31, 1944, Pacific Forest 
Industries issued a credit memorandum to Harbor 
Plywood Corporation in the amount of $33,113.41. 
The said amount, which is stated on the face of the 
eredit memorandum, represented the petitioner’s 
proportionate share of the refund of excessive com- 
missions charged the members of the said association 
during its fiscal year ending March 31, 1944. The 
said $33,113.41 was not reported as income by the 
petitioner for its tax year ending December 31, 
1944, but was reported as income by the petitioner 
in its tax year ending December 31, 1946, the same 
having been paid to petitioner by Pacific Forest 
Industries on January 29, 1946. <A copy of said 
credit memorandum is attached hereto and marked 
as “‘ Joint Exhibit 2-B.”’ 


7. Under date of March 31, 1945, Pacific Forest 
Industries issued a credit memorandum to Harbor 
Plywood Corporation in the amount of $15,996.95. 
The said amount, which is stated on the face of the 
credit memorandum, represented the petitioner’s 
proportionate share of the refund of excessive com- 
missions charged the members of the association 
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during its fiscal year ending March 31, 1945. The 
said $15,996.95 was not reported as income by the 
petitioner for its tax year ending December 31, 
1945, but was reported as income by the petitioner 
in its tax year ending December 31, 1946, the same 
having been paid to petitioner by Pacific Forest 
Industries on July 28, 1946. <A copy of said credit 
memorandum is attached hereto and marked as 
‘Joint Exhibit 3-C.”’ 


8. The issuance and the amounts of the said 
eredit memorandums were governed by the Articles 
of Incorporation and By-Laws of the Pacific Forest 
Industries, a copy of which as they existed at all 
times material herein are attached hereto as ‘‘ Joint 
Exhibit 4-D.”’ 


9. Subject to the right of the petitioner, which 
is hereby noted and reserved, to object to its rele- 
vaney, it is further stipulated that the face amount 
of each of the said credit memorandums was credited 
on the books of the Pacific Forest Industries to the 
petitioner Harbor Plywood Corporation as of the 
date of issuance, and was also claimed by the Pacific 
Forest Industries and allowed by the respondent 
as an exclusion from gross income in the income 
tax returns of Pacific Forest Industries. 


10. The question before the Court is: Does the 
face amount of each eredit memorandum constitute 
a part of the taxable income of the petitioner Har- 
bor Plywood Corporation (1) for the year in which 
issued by Pacific Forest Industries, as held by the 


Commissioner of Internal Revenue 29 


respondent; or (2) for the year during which the 
statute of limitations expired on the renegotiability 
of Pacific Forest Industries, or (3) for the year 
in which they were paid to petitioner in cash by 
Pacific Forest Industries? The petitioner contends 
that the amount of each credit memorandum is in- 
cludible in the petitioner’s income for the year in 
which they were paid to petitioner in cash by Pacitie 
Forest Industries, or, in the alternative, that it is 
not includible in any event in the petitioner’s taxable 
income for any period prior to the year during 
which the statute of limitations expired on the 
renegotiability of Pacific Forest Industries. The 
respondent contends that the amount of each eredit 
memorandum is ineludible in the petitioner’s taxable 
income for the year in which issued, or, in the 
alternative, that it is includible in any event in the 
petitioner’s taxable income for the year during 
which the statute of limitations expired on the re- 
negotiability of Pacific Forest Industries. For 
Pacific Forest Industries’ fiscal year ending March 
31, 1943, the said period of limitations expired on 
or about March 31, 1944; for its fiscal year ending 
March 31, 1944, the said period expired on or about 
May 11, 1945; and for its fiscal year ending March 
31, 1945, the said period expired on or about May 
29, 1946, so that if the Court should determine that 
the aforesaid credit memorandums constitute tax- 
able income of the petitioner Harbor Plywood Cor- 
poration for the year during which the statute of 
limitations expired on the renegotiability of Pacific 
Forest Industries, the aforesaid credit memoran- 


30 Harbor Plywood Corp., etc., vs. 


dums will constitute taxable income of the petitioner 
Harbor Plywood Corporation in the amounts and 
for the years as follows: 


Date of Credit Year Accruable in 
Memorandum Amount Petitioner’s Income 
March 3), 1948.............c204 $11,591.36 1944 
March 31, 1944 ____................ 33,113.41 1945 
Mmeren 3), W94b............-..00 15,9965 1946 


11. In the event that the Court should hold that 
the aforesaid credit memorandums constitute ac- 
crued income of the petitioner in the amounts and 
for the years as set forth in paragraph 10 above, as 
contended by both parties in the alternative, instead 
of income for the years in which the said credit 
memorandums were issued as held by the respond- 
ent, then there is a deficiency in petitioner’s excess 
profits tax for 1948 in the amount of $99,915.35 
instead of $95,028.66 as set forth in the deficiency 
notice, or an additional deficiency in the said tax 
in the amount of $4,886.69, and a deficiency in peti- 
tioner’s income tax for 1945 in the amount of $31,- 
066.15 instead of $24,219.57 as set forth in the 
deficiency notice, or an additional deficiency in the 
said tax in the amount of $6,846.58; and it is hereby 
further stipulated and agreed that claim for the said 
increased deficiencies has been asserted by the re- 
spondent in accordance with the provisions of Section 
272(e), Internal Revenue Code. 

12. Subject to the right of the respondent, which 
is hereby noted and reserved, to object to their 
relevancy, the following additional documents are 
attached hereto as joint exhibits and included as a 
part of this stipulation: 
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Letter dated January 15, 1943, from War Depart- 
ment Price Adjustment Board addressed to Pacific 
Forest Industries, and two enclosures, respecting 
renegotiation proceedings. 

Joint Exhibit 6-F 
Letter dated April 24, 1943, from Pacific Forest 


Industries addressed to nineteen of its members 
enclosing credit memorandum. 


Jomt Hxtibit 7G 


Letter dated June 4, 1943, from Procurement 
Division, Treasury Department, addressed to Pacific 
Forest Industries, and one enclosure, respecting re- 
negotiation proceedings. 


Joint Exhibit 8-H. 


Letter dated June 15, 1943, from Procurement 
Division, Treasury Department addressed to Pacific 
Forest Industries. 


Joint Exhibit 9-I 


Letter dated March 30, 1944, from Mr. Alfred J. 
Schweppe addressed to Henry Relf of Pacific Forest 
Industries and one enclosure respecting the rene- 
gotiation of Pacific Forest Industries. 


Joint Eeehabit. WO 


Memorandum dated May 4, 1944, from Pacific 
Forest Industries to its stockholders enclosing bal- 
ance sheet and statement of operations for fiseal 
year ending March 31, 1944. 
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Letter dated June 21, 1944, from Procurement 
Division, T'reasury Department, addressed to Pacific 
Forest Industries respecting renegotiation. 


Joint Exhibit 12-L 


Letter dated June 26, 1944, from Pacifie Forest 
Industries addressed to Alfred J. Schweppe respect- 


ing Pacific Forest Industries’ fiscal year ending 
March 31, 1944. 


Joint Exhibit 13-M 


Letter dated June 27, 1944, from Alfred J. 
Schweppe addressed to Henry Relf respecting re- 
negotiation. 


Joint Exhibit 14-N 


Letter dated June 27, 1944, from Alfred J. 
Schweppe addressed to Henry Relf respecting re- 
negotiation. 


Joint Exhibit 15-O 


Letter dated May 4, 1949, from Pacific Forest 
Industries to Messrs. MeMicken, Rupp & Schweppe 
concerning Joint Exhibit 13-M. 


/s/ ALFRED J. SCHWEPPH, 
Counsel for Petitioner. 


/s/ CHARLES OLIPHANT, WHP 
Chief Counsel, Bureau of Internal Revenue, Counsel 
for Respondent. 
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Pacific Forest Industries 
Exporters of Plywood 


Tacoma, Wash., U. 8. A. 
March 31, 1943. 


Shipped to Sold to Harbor Plywood Corp. 
Vessel Address Hoquiam, Washington 
Your Order No. Our Order No. 


Credit Memorandum 
To additional price of $2.531296 per 
thousand square feet on 4,579,221 square 
feet 3Q" rough basis, supplied by you and 
shipped by us during the period April 1, 
1942; through Marenysl) 1948........... $11,591.36 


Cr. Mise. Income 


[Illegible date. ] 
kK. & O. E. 
PACIFIC FOREST 
INDUSTRIES, 


JOINT EXHIBIT 2-B 


Pacific Forst Industries 
Exporters of Plywood 
Tacoma 2, Wash., U.S. A. 
March 31, 1944. 
Shipped to Sold to Harbor Plywood Corp. 
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M. Sekstrom of Olympia Veneer Company 


V. A. Nyman of Aberdeen Plywood Company 
each a citizen of the State of Washington, and 


Neil Malarkey of Plylock Corporation 


James A. Malarkey of M and M Plywood Cor- 
poration 


Arthur J. Gram of Vancouver Plywood & Ve- 
neer Co. 


each a citizen of the State of Oregon, hereby asso- 
ciate themselves together as a co-operative associa- 
tion pursuant to the provisions of Chapter 19 of 
Laws of Washington, 1913, and of Chapter 99 of 
Laws of Washington, Extraordinary Session, 1925, 
and do hereby make, subscribe and acknowledge, 
in triplicate, the following articles of association: 


Article I. 


The name of this association shall be Pacific For- 


est Industries. 
Article LI. 


The sole purpose for which this association is 
organized is to engage in the export trade in ply- 
wood and other forest products and the promotion 
and development of such trade, and to that end to do 
any and all things lawful and proper to be done 
therein, as authorized by the provisions of the 
‘Webb Export Trade Act.’ 
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Article ITI. 


The principal place of business of the association 
shall be Tacoma, Pierce County, Washington. 


Article LV. 


The term of the existence of this association shall 
be three years. 


Article V. 


The amount of the capital stock of the association 
shall be 250 shares, each share of the par value of 
$100.00, making a total capitalization of $25,000.00. 
Said stock shall be subscribed only by concerns 
engaged in the manufacture of plywood or by their 
duly authorized representative, and said stock shall 
not be assignable, except to the association, without 
the unanimous consent of all stockholders. 


Article VI. 


The association shall be managed by a board of 
thirteen trustees who shall be elected for a term of 
one year. The trustees for the period until the first 
election shall be: 


i. E. Westman Craig L. Spencer 
Neil Malarkey W. C. Bailey 
James A. Malarkey Arthur J. Gram 
A. R. Wuest Philip Garland 
E. W. Daniels M. Sekstrom 

N. ©. Cruver V. A. Nyman 


J. R. Robinson 
In Witness Whereof, we have signed these Ar- 
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mrticle Tl; 
Membership 


1. There shall be two classes of membership of 
this Association : 

(a) Shareholder member, hereinafter called the 
‘“member,’’ and 

(b) Non-shareholder member, hereinafter called 
‘associate member.’’ 


2. Each concern (to wit, operating plant) en- 
gaged in the manufacture of Western softwood ply- 
wood in either of the States of Washington or 
Oregon may become either a member or an associate 
member of this Association upon the two-thirds vote 
of the Executive Committee. 


3. To become a member, such concern shall sub- 
scribe and pay for, at par, 5 shares of the capital 
stock of this Association for each 1,000,000 feet 
eapacity, or fraction thereof, of plywood on a % 
inch rough basis monthly, of such concern, and shall 
have all rights of membership as set forth in these 
by-laws; provided that the Board of Trustees or the 
Executive Committee may change the foregoing for- 
mula, from time to time in its discretion, by reduc- 
ing or increasing the number of shares per 1,000,000 
feet as aforesaid to be held by a member, so as to 
keep the total membership within the authorized 
capital stock of the association, and so as to have the 
fullest possible amount of the authorized capital 
stock standing; and that the Board of Trustees or 
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the Executive Committee may authorize the call and 
redemption, or issue, of any stock required to be 
called and redeemed, or issued, by reason of such 
change in the foregoing formula. Any change in 
the foregoing formula shall be incorporated in an 
appropriate resolution incorporated in the minutes 
of the association and notation thereof made on the 
margin of this by-law. 


4. Kach member, regardless of the number of 
shares of stock owned, shall be entitled to only one 
vote at stockholders’ meetings. Each member shall 
make formal appointment of its representative to 
vote its stock at all stockholders’ meetings, provided 
that an alternative appointment, in writing, may 
be made by the member at any time. 


5. Such concern not a member of this association 
may become an associate member upon application 
approved by the Executive Committee. 


6. Associate members shall have no vote in the 
affairs of the Association nor representation on its 
Board of Directors, and shall not be entitled to be 
included in the allocation schedule hereinafter pro- 
vided for, and shall only be entitled to receive such 
orders from the Association as are not filled by 
members. 

7. An associate member may become a member 
by subscribing and paying for, at par, the required 
number of shares of the Association. 


44 Harbor Plywood Corp., etc., vs. 


2. Immediately after the annual meeting of the 
members the trustees shall meet and organize. 


3. Special meetings of the members may be 
called by either the President or the Managing 
Director, and shall be called by the President upon 
written request of any five members. Five days’ 
written notice of such meetings shall be given to the 
members by letter or wire. 


4. Special meetings of the Board of Trustees, or 
of the Executive Committee hereinafter provided 
for, may be called by the President or Managing 
Director upon three days’ written notice by letter 
or wire. 


). Notice of meetings of members, or of the 
Board of Trustees, or of the Executive Committee, 
may be waived in writing. 


6. At all meetings of members, whether annual 
or special, no member shall be entitled to more than 
one vote, irrespective of the number of shares owned 
by it. At any annual or special meeting of the mem- 
bers a written vote received by mail from any absent 
member, signed by such member, may be read in 
such meeting and shall be equivalent to a vote of 
each of the members so signing, provided such mem- 
ber has been previously notified in writing of the 
exact motion or resolution upon which such vote is 
taken and a copy of same is forwarded with and 
attached to the vote so mailed by such member. 
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Article V. 
Board of Trustees 


1. Each member shall be entitled to nominate 
and to have elected one trustee. The Board of 
Trustees shall manage the business of the Associa- 
tion. The Board of Trustees shall annually elect 
from the membership of said Board a President, 
a Vice President, a Secretary, and a Treasurer, and 
shall appoint a Managing Director, who shall not 
be a member of said Board. The offices of Secretary 
and Treasurer may be combined in one person. The 
Board of Trustees may require the Managing Direc- 
tor, Treasurer, and any Assistant Treasurer or 
Treasurers, or any other person in any fiduciary capa- 
city, to furnish a bond in such amount as the Board 
of Trustees may decide. 


2. A majority of the members of the Board of 
Trustees present at any meeting shall constitute a 
quorum, but no trustee may be represented at any 
meeting by proxy. 


3. ‘he Board of Trustees may appoint an Execu- 
tive Committee composed of six of the trustees, 
including the President, Vice President, and Seere- 
tary; and such Executive Committee shall possess 
and exercise, by a majority of all of its members, 
all the powers and duties of the Board of Trustees 
when the Board shall not be in session, except to 
the extent that such powers and duties may be, from 
time to time, limited by resolution of the board. 
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Article VI 
President 


The President shall hold office for the period of 
one year and until his successor is elected. The 
President shall preside at all meetings of the mem- 
bers and of the Board of Trustees and of the Execu- 
tive Committee. The President shall be elected 
from the membership of the Board of Trustees. He 
shall sign and execute such legal documents as are 
authorized by the Board of Trustees. 


Article VII 
Vice President 


The Vice President, in the absence of the Presi- 
dent, shall perform the duties of the President. 


Artiele VIII. 
Secretary 


The Secretary shall attend and keep minutes of all 
meetings of the members, and of the Board of 
Trustees, and of the Executive Committee. Under 
the direction of the Board of Trustees, or the Presi- 
dent, he shall affix the seal of the Association to 
any legal instrument requiring the same. He shall 
have charge of the stock records and stock certifi- 
cates, and in general perform all the duties incident 
to the office of Secretary, subject to the orders of 
the Board of Trustees. 
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Article LX. 
Treasurer 


The Treasurer shall have custody of all the funds 
and securities of the Association which may have 
come into his hands. When necessary or proper he 
shall endorse on behalf of the Association, for col- 
lection, checks, notes, and other obligations, and 
shall deposit the same to the credit of the Associa- 
tion in such bank or banks or depository as the 
Board of Trustees or the Executive Committee may 
designate. He shall sign all receipts and vouchers 
for payments made to the Association. Jointly with 
such other officer as may be designated by the Board 
of Trustees or the Executive Committee, he shall 
sign all checks made by the Association, and shall 
pay out and dispose of the same under the direction 
of the Board of Trustees or the Executive Commit- 
tee. He shall sign, with the President or such other 
person or persons as may be designated for the 
purpose by the Board of Trustees or the Executive 
Committee, all bills of exchange and promissory 
notes of the Association. Whenever required by 
the Board of Trustees or the Executive Committee, 
he shall render a statement of his cash account. He 
shall enter regularly in books of the Association to 
be kept by him for the purpose, full and accurate 
account of all monies received and paid by him on 
account of the Association. He shall at all reason- 
able times exhibit his books and accounts to any 
trustee of the Association upon application at the 
office of the Association during business hours. He 
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shall perform all acts incident to the position of 
Treasurer, subject to the control of the Board of 
Trustees or the Executive Committee. The Board 
of Trustees or the Executive Committee may ap- 
point the Managing Director Assistant Treasurer. 
The Managing Director may also appoint, subject to 
the approval of the Board of Trustees or the Execu- 
tive Committee, one or more assistant treasurers, to 
whom may be delegated the above duties. 


Article X. 
Managing Director 


The Managing Director shall be the executive 
head of the Association. He shall have general and 
exclusive charge and management of its business, 
subject to the control of the Board of Trustees, and 
of the Executive Committee. The Managing Di- 
rector shall appoint the personnel of the office and 
be responsible for the management thereof. He 
shall carry out the policies laid down by the Board 
of Trustees, or the Executive Committee, but neither 
the Board of Trustees, nor the Executive Committee, 
nor any member of either the Board or the Commit- 
tee, shall interfere in personnel matters. The salary 
of the Managing Director shall be fixed by the Board 
of Trustees. The Managing Director shall not be 
engaged in any outside business. If, under any cir- 
cumstances, the Managing Director during his serv- 
ice shall obtain from any source any compensation, 
commission or consideration for his services in the 
plywood business, such compensation, commission 
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or consideration shall be turned into the Association. 
The Managing Director shall be employed on a one- 
year renewable contract. The Managing Director 
is authorized to sign any contract in the name of 
the Association if these contracts involve routine 
matters in the operation of the Association, includ- 
ing the hiring of members of the staff and other 
services, supphes, and rent, and any contract in- 
volving obligation of the Association specifically 
authorized through action of the Board of Trustees, 
or the Executive Committee. 


Article XI. 
Allocation and Distribution of Orders 


1. The Allocation Schedule shall be fixed in ad- 
vance at the annual meeting of the Board of 
Trustees and shall be in force for one year. In the 
event that increased or decreased capacity occurs 
during the allocation period in a plant owned or 
controlled by a member of the Association, such 
member may make application to the Board of 
Trustees for an adjustment in its schedule. Such 
increase or decrease in the allocation schedule shall 
be determined by the unanimous consent of the 
Board of Trustees. In the event it cannot be deter- 
mined by unanimous consent, it shall be submitted 
for determination and decision to a board of arbitra- 
tion, as elsewhere in these by-laws provided. Any 
such adjustment in allocation upon becoming effec- 
tive shall be adjusted pro rata according to the 
existing percentages at the time, including the exist- 
ing percentage of the member to whom additional 
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or decreased allocation of business is given. Should 
new members join the Association during the period 
the allocation is in effect, the Association shall de- 
termine, by two-thirds vote of the Board of Trustees, 
allocation of a certain percentage of the business 
to such new member or members, and the percentage 
so allocated shall be adjusted pro rata according 
to the existing percentages at the time. The allo- 
eation of business herein contemplated refers to all 
Western softwood plywood, whether cold-press or 
hot-plate. It is understood, however, that any ply- 
wood specialty items for export manufactured by 
any member, whether hardwood or softwood, may 
be sold by the Association on terms and conditions 
to be arranged with the producing mill, but such 
items shall not be included in the allocation sched- 
ule. 


2. The allocation period with respect to orders 
shall be quarterly, according to the calendar year. 
At the end of each quarter, allocation of orders 
shall be closed and a new allocation period started 
without any carry-over from the previous period. 


Article XII. 
Quota 


Each member shall be entitled to receive, from 
time to time, orders in accordance with the alloca- 
tion schedule. The member shall accept and fill the 
order handed it by the Managing Director, and if 
in any instance the member declines to fill the order, 
the order thus declined shall be charged against 
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and be a part of said member’s quota. Upon such 
declination the Managing Director shall have the 
order filled by some other member or members, but 
if all the other members decline said order, the 
Managing Director may have the order filled by an 
associate member. 


Article XIII. 
Tentative Commissions and Return of Excess 


1. The Association shall charge and shall be en- 
titled to receive as commission a percentage figured 
on the minimum price as shall be from time to time 
decided by the Board of Trustees or the Executive 
Committee. Said percentage of commission shall 
be deemed tentative merely and not final, subject to 
the provisions of paragraph (2) and (8) of this 
Article. The percentage shall be uniform and the 
same on all orders placed by the Association with 
the several members or associate members during a 
given period of time to be fixed by the said Board 
of Trustees or the Executive Committee. 


2. It is not the purpose of this Association to 
make a profit; and the commission charged and 
remuneration received by the Association shall be 
the cost of transacting its business as sales agent, 
plus the cost of developing new foreign markets. 


3. If during any fiscal year the total commissions 
and remuneration received by this Association in 
such fiscal year exceeds the amount that has been 
incurred during said fiscal year for the payment 
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by the Association of its expenses, including the 
cost of market development, then, unless the Board 
of Trustees by resolution shall direct otherwise, the 
Treasurer shall, before closing the books as of the 
close of said fiscal year, return or credit such excess 
to the accounts of the respective members and asso- 
ciate members, as an addition to the purchase price 
of the merchandise sold by them, in such proportions 
as the amount of square footage (8@” rough basis) 
of the orders filled by each member or associate 
member during such fiscal year bears to the amount 
of square footage (8@” rough basis) of the total 
orders filled by all members and associate members 
during such fiscal year. 


Article XIV. 
Trade Development 


It is the purpose of the Association to improve 
the plywood export business in foreign countries, 
expand existing markets, and open up new markets. 
To that end the Board of Trustees or the Executive 
Committee shall fix the Association’s commission 
so as to provide adequate amount to be expended 
in the promotion and development of new foreign 
markets, and is authorized to expend the same to 
develop new foreign outlets and to strengthen the 
position in established markets; to represent the 
export industry in dealing with federal and local 
authorities in questions pertaining to the export 
trade; to bring about uniform and efficient market- 
ing methods, handle claims, and inform its members 
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in regard to foreign marketing and competitive 
conditions; to allocate export orders with the view 
of making the business profitable and at the same 
time securing the widest possible distribution; to 
negotiate with foreign organizations or agents, 1m- 
porters and plywood manufacturers in matters of 
mutual interest; to develop for its members designs 
and patterns and to assist in developing technical 
improvements in present methods affecting the 
manufacture of export products; and to acquire 
patent rights for the use of its members. 


Article XV. 
‘Trade=niartl: 


The Association may adopt its own trade-mark 
if this is considered desirable by the Board of 
Trustees. 

Article X V1. 


Right of Visitation 


ach member hereby authorizes the Association 
to audit the export business of such member, and to 
that end to have free access to all of the records, 
files, books of entry and account of each member. 
The audit shall be made by person or persons not 
directly connected with the plywood business. 


Artiele X VIT. 
Arbitration 


The annual allocation, if arbitration is necessary, 
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shall be arbitrated in accordance with the rules of 
the American Arbitration Association. 

Any member dissatisfied with the Managing Di- 
rector’s distribution of orders shall be entitled, 
within five days after the distribution is announced, 
to file the complaint in writing, specifying the issue 
complained of, in which event the issue shall be 
arbitrated, and the rules of the American Arbitra- 
tion Association shall apply. 


Article X VIII. 
Foreign Tariffs 


The Association may, at the cost of the Associa- 
tion, represent the membership in obtaining recipro- 
cal and lower foreign tariffs, or in shipping, trans- 
portation, or any matters whatsoever having to do 
with the exportation of plywood. 


Article XIX. 
Liquidation 


Upon the dissolution of the Association, either by 
voluntary action or upon the expiration of the time 
of existence of the Association, if not extended by 
amendment of the Articles of Association, there 
shall be prompt liquidation of its assets. To that 
end, the Association shall surrender to the several 
members any rights claimed by it to the use of the 
trade-marks severally owned by the members. The 
assets of the Association shall all be converted into 
money, which shall be distributed among the members 
of the Association as follows: 
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(a) The shares of capital stock of the Associa- 
tion held by the members shall be redeemed at par 
if there is sufficient money to do so. If not, the 
money available shall be applied equally per share. 

(b) If the money on hand is more than sufficient 
to redeem at par all of the outstanding stock, then 
after such redemption the remainder shall be dis- 
tributed among the then members of the Association, 
based upon the proportion which the total amount of 
orders filled by each such member since the Associa- 
tion was organized bears to the total of all such 
orders of all of the members at the time of such 
dissolution. 

Associate members shall not be entitled to par- 
ticipate in any of the assets of the Association on 
its dissolution. 

Article XX. 


Notwithstanding anything contained in these by- 
laws, Pacific Forest Industries shall not: 

(a) In its by-laws, contracts with members or 
associate members, or otherwise, prohibit its mem- 
bers or associate members from selling plywood 
directly to American exporters, and all by-law and 
contract provisions to that effect, if any, are hereby 
rescinded and shall be deemed to be inoperative and 
void. 

(b) Prevent its members and associate members 
from accepting and filling orders for plywood for ex- 
port received by them, respectively, from American 
exporters, without reference to or approval by the 
Association. 
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(c) Impose any penalties, forfeitures, or charges 
upon sales of plywood by its members or associate 
members to American exporters, or fix or prescribe 
prices, terms, or conditions of sales to or by Ameri- 
ean exporters of plywood produced by its members, 
or take any other action designed to prevent or 
restrict such sales. 

(d) Advertise in foreign countries that it is the 
sole export representative of the plywood mills in 
the United States Pacific Northwest, or make any 
advertising claims to the effect that United States 
Douglas fir plywood can be purchased in foreign 
countries only through Pacific Forest Industries 
and its agents. 

For the purposes of this by-law the term ‘*‘ Ameri- 
can EXxporter’’ is defined as a citizen of the United 
States, a partnership in which the partner or part- 
ners owning the principal beneficial interest is or 
are citizens of the United States, or a corporation 
domiciled in the United States, the majority of the 
stock of which is owned by citizens of the United 
States, desiring to purchase plywood for his, their, 
or its own account for resale in export trade. 


Article X_-XI. 

These by-laws may be amended at any annual or 
special meeting of stockholders by a two-thirds vote 
of the members attending the meeting, if a quorum be 
present. 
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JOINT EXHIBIT 5-E 
SPPDB 


War Department, Office of the Under Secretary, 
Washington, D. C., Price Adjustment Board 
January 15, 1943. 
Pacific Forest Industries, 
Tacoma, Washington. 


Gentlemen: 


On December 18, 1942, we wrote to your company 
a letter, a copy of which is hereto attached. No re- 
sponse has been received. With the thought that 
this failure may be the result of an oversight, we 
eal] it to your attention with the request that you 
let us hear from you promptly. 


Yours very truly, 
/s/ HARLEY C. STEVENS, 
Major, A.U.S., 
Executive Officer. 
Room 3D 614 
Pentagon Building 


(Copy) 
SPPDB Budget Bureau No. 49-R019-42 


Approval Expires 3-31-43 


War Department, Office of the Under Secretary, 
Washington, D. C., Price Adjustment Board 
December 18, 1942. 
Pacific Forest Industries, 
Tacoma, Washington, 
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Gentlemen: 


Pursuant to the provisions of Section 403 of 
Sixth Supplemental National Defense Appropria- 
tion Act of 1942, as amended, Price Adjustment 
Boards have been established by the War Depart- 
ment, the Navy Department, the Treasury Depart- 
ment, and the Maritime Commission. The function 
of these Boards is to conduct renegotiation pro- 
ceedings with individuals or corporations who are 
parties to contracts with the said Departments and 
Commission, or are performing subcontracts there- 
under. The objective of such proceedings is to lead 
to a clearance of the companies under the Section 
of the Act above mentioned. . 

It is the general policy of the Boards that the 
renegotiation proceedings be conducted by the De- 
partment or Service having the predominant inter- 
est in the business of the respective companies. In 
the case of companies having one or more sub- 
sidiaries, renogotiations are usually conducted on a 
consolidated basis by which the war contracts of 
both parent and subsidiary companies are considered 
at the same time. These policies are designed to 
minimize inconvenience to the contracting com- 
panies as well as to promote an efficient procedure 
by the Boards. 

In order that your company and its affillates, if 
any, may be assigned for renegotiation to the proper 
Department or Service with the minimum of incon- 
venience to all concerned, we will be glad to receive 
any information which you may care to submit 
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bearing upon the matter. Such information should 
cover the following subjects: 

a. Your estimate of the total dollar amount of 
the direct (prime) contracts which your company 
has with (1) the War Department, (2) the Navy De- 
partment, (3) the Treasury Department, (4) the 
Maritime Commission. With respect to your contracts 
with the War Department, you should indicate how 
the same are divided between the several Services 
of Supply and the Army Air Forces. 

b. Your estimate of the dollar amount of the 
subcontracts which you are performing. This infor- 
mation should also be subdivided between Depart- 
ments and the Army Services as requested in 
paragraph (a) above. In the event that it is not 
readily possible to divide the subcontracts between 
the Departments and Services, a statement by you 
of the principal products furnished under such 
subcontracts will be helpful for the present purposes. 

e. The dollar amount of the expansions of your 
industrial facilities (plant or equipment) which 
have been financed by Government agencies. These 
should inelude facilities fully or partially completed 
and indication should be given as to the Department 
of Service, if any, sponsoring same. 

d. <A statement as to whether your company is 
the parent or subsidiary of another company and 
the percentage of ownership. In case your company 
has such affiliates, the information outlined in this 
letter should be submitted by or for each of them. 
This is proposed so that, if deemed desirable, the 
companies may be assigned for renegotiation simul- 
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taneously to the same Department or Service, and 
that renegotiation proceedings may be conducted 
on a consolidated basis. 

We enclose for your convenience a suggested out- 
line of reply. It is requested that such reply be for- 
warded to us in triplicate and that a separate reply 
be made by or for each affiliated company. 

The difficulty of giving promptly an exact state- 
ment of the matters above mentioned is recognized. 
Accordingly, it is to be understood that a general 
estimate with respect to the amounts of contracts 
and subcontracts will suffice for the immediate pur- 
pose. Such information will in any ease be received 
without prejudice to you. 

The assignment of your company will be deferred 
for fifteen days following the date of this letter in 
order that you may have an opportunity to submit 
the information outlined above. 


Yours very truly, 
HARLEY C. STEVENS, 
Major, A.U.S., 
Executive Secretary. 
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To: Assignment Section 


Price Adjustment Board 

War Department 

Room 3D614 Pentagon Building 
Arlington, Va. 


Gentlemen: 


rel OM VOU MGUY... .........0..+ ogee. 
we would advise as follows: 

We estimate that the supply contracts (including 
subcontracts) of this company total $............ 
and are divided as indicated below. We also indi- 
eate the amount of ‘‘facility expansions’’ financed 
by the Government and the ageney which spon- 


sored them: 


Supply Contracts Publicly Financed 
Prime Subcontracts* Facility Expansions 


Navy Department 
Maritime Commission 
War Department: 
Materiel Command, Army Air 
Forces, Services of Supply 
Chemical Warfare Service 
Corps of Engineers: 
Construction Division, 
Supply Division 
Ondnanee Department = «........... 0... 
QW@amiermaster COnGS (  —enennceeeee esccecssenecocaeecns 
POMS cecennceeens sseceenccersccocnune 
Stream Gomera occ esti caecescecceceesnene 
Transportation 
Treasury Department 
Unclassified 


(* If impossible to divide subcontracting business between De- 
partment and Services, state value and nature of product. ) 


ee aay 


ra rnd 
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The corporate relationships of this company are 
as follows: 

(Give parent company, if any, and subsidiaries, 
if any, together with the approximate amount of 
intercompany ownership and any comments desired 
to be made as to practicability of renegotiation on 
a consolidated basis.) 


Our current fiseal year ends... ............ eee 

The foregoing information is based on general 
estimates only. Its purpose is to indicate to you 
our view as to how this company and its affiliates 
should be assigned for renegotiation under Section 
403 of Public Law No. 528, as amended, should such 
renegotiation be required. 


Name of Company. 


(N.B. This reply should be in triplicate. Replies 
on behalf of affiliated companies should be made 
simultaneously. ) 


JOINT EXHIBIT 6-F 


Pacific Forest Industries 
Exporters of Plywood 


Tacoma, Wash., U.S. A. 
April 24, 1948. 
Dear Sirs: 
We are pleased to enclose Credit Memorandum 
to cover price adjustment on orders supplied by 
you and shipped by us during the period April Ist, 
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1942, through March 31st, 1943. The amount rep- 
resents slightly more than the 6% commission de- 
ducted by us when settling your invoices. This 
means that P.F.I. business during the past fiscal 
year was handled at no expense to you and we hope 
to be able to continue on this basis. 

May we point out, however, that the Treasury 
Department has filed with us a request for rene- 
gotiation of the contracts which we have accepted 
and are filling. It is, therefore, impossible to dis- 
tribute the additional price evidenced by the en- 
closed Credit Memorandum until the results of the 
renegotiation are known. We believe, however, that 
the results will be favorable since, in the first place, 
Wwe are a non-profit organization and, secondly, all 
plywood which we have shipped has gone outside 
the Continental United States and thus the con- 
tracts should not be subject to renegotiation under 
the law. 


Yours very truly, 
PACIFIC FOREST 
INDUSTRIES. 
HCR:dmh 


enc. 


The above letter sent to the following: 
Wheeler Osgood Sales Corp. 


West Coast Plywood Co. 
Washington Veneer Co. 


Vancouver Plywood & Veneer Co. 
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United States Plywood Corp. 
Smith Wood Products, Ine. 
Simpson Industries, Ine. 
Robinson Manufacturing Co. 
Oregon-Washington Plywood Co. 
M & M Wood Working Co. 
Donald W. Lyle 

Harbor Plywood Corp. 

Evans Products Co. 

Elliott Bay Mill Co. 

Buffelen Lbr. & Mfg. Co. 
Bellingham Plywood Corp. 
Associated Plywood Mills 
Anacortes Veneer, Ince. 


Aberdeen Plywood Corp. 


JOINT EXHIBIT 7-G 
(Copy) 
Treasury Department 
Procurement Division 
Washington 
Office of the Director 
June 4, 1943. 
Pacific Forest Industries 
Tacoma, Washington 
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Gentlemen: 

Reference is made to your letter of April 24, 1943, 
in which you state that Pacific Forest Industries is 
exempt from income tax payments through the 
Board of Tax Appeals in Docket No. 99742 dated 
November 4, 1941. 

After a review of the Docket mentioned Procure- 
ment Division’s Legal Staff has advised that the 
opinion rendered by the Board of Tax Appeals in 
this case only indicates a certain sum of money re- 
ceived by the contractor from its producer mills for 
the purpose of reducing an operating deficit in- 
curred in its prior fiscal year was excludable from 
eross income for that taxable year. Hence, it ap- 
pears that the Docket opinion is no basis to exempt 
your company. Consequently, I am directed to re- 
quire that your accounts be renegotiated. 

There have been received your balance sheets for 
the fiscal years ending March 31, 1936, through 1942. 
The information furnished, however, is not in suffi- 
cient detail to enable the Board to develop the 
necessary factual data required. 

Since my letter of April 3 the enclosed mimeo- 
graphed sheet has been issued showing the detail 
required. It will, therefore, be appreciated if vou 
will furnish this information in the detail set out 
at your earliest opportunity. 

As the balance sheets have not been certified to 
by a public accountant, they are returned for the 
purpose of having each of the statements sworn to 
by your treasurer or other accountable officer of 
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your firm. When these sheets are returned they 
should be accompanied by an analysis of the fol- 
lowing: 


Agents’ commissions 

Financing allowance 

Exporters’ commission 

Traveling expenses 

Trade Extension in Latin America 
Cartons 


It is hoped that by this effort to get all necessary 
data by mail, to be able to cut meetings with your 
firm and the Board to a minimum. 


Very truly yours, 
/s/ H. C. MAULL, JR., 
Chairman, Treasury Department Price Adjustment 
Board. 
Enclosures 


(Copy) 


Information to Be Furnished for Fiscal Years 
1941 and 1942 to Extent Applicable 


1. History of Business 
(a) Brief corporate history 
(b) Normal peacetime products 
(c) Conversion to wartime 
(d) Conversion completed 


(e) Conversion contemplated 


2. 


3. 
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(f) Location and brief description of plants 
(1) Which devoted to war work 
(2) Percentage of total production 


(g) Nature of Operation and degree of in- 
tergation 


(h) Extent to which 
(1) Prime contractor 
(2) Subcontractor 


G) List of subcontractors with $100,000 or 
more of business on an annual basis 


(j) List of principal suppliers with dollar 
amount of purchases 

Ownership and Affiliations 

(a) History 

(b) Principal stockholders 

(c) Intereorporate relations 

(d) List of subsidiaries or affiliates giving: 
(1) Percentage of ownership 
(2) Nature of business 


(3) Whether or not consolidated tax 
return 
Price and Production Record 


(a) Voluntary price reductions identified by 
contracts and expressed as to units and 
total dollar amount in 1942 and projected 
into 1943 


68 


D. 
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(b) Competitive price position 


(c) General statement as to performance 
under contracts as a whole 


(d) Special work in product development, 
assistance to Government, other contrac- 
tors and availability of patents to others 


(e) Special risks inherent in the business 
beyond the company’s control 
Financial Assistance by Government 


(a) Through what souree—War Department, 
Defense Plant, Reconstruction Finance 
Corporation, ete. 


(b) Nature of assistance 


(1) If for physical facilities, brief de- 
description of nature, when com- 
menced and when in _ operation, 
percentage of total volume handled 


Plant Facilities Financed by Company 
(a) Source of funds 
(b) Cost and brief description 


(c) Pereentage of War production to total 
production 


(d) Extent to which covered by Certificates 
of Necessity 


Break-down of Business as between Renegoti- 
able and Non-Renegotiable 


Ne 


8. 


0. 
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(a) Basis of break-down 


(b) Orders or contracts completed and paid 
in full prior to April 28, 1942 


(ec) Full development of and reasons for al- 
location of manufacturing expense, fac- 
tory burden, depreciation, amortization 
of emergency plant facilities, advertis- 
ing, selling and general administrative 
expense, between the two classes of busi- 
ness. See Instruction Sheet for Filing 
Financial Data and ‘‘Joint Statement 
Kte.”’ 


Cost Plus Fixed Fee Business 

(a) Not to be included in sales figures but to 
be indicated separately 

Subcontract Costs 


(a) Amount included in cost of government 
sales for finished or partly finished prod- 
ucts purchased from others. 


(b) Other substantial material costs 


Compensation 


(a) Current salaries (including bonuses sep- 
arately) to each of the principal execu- 
tives ($10,000 or more per vear) com- 
pared with years 1939 through 1941. 


(b) Bonus plans 
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(c) Stock purchase or option plans 
(d) Insurance plans 


(e) Employee compensation 
10. Extraordinary Reserves 


(a) Reason therefor, amount and nature of 


risk 


11. Breakdowns—(In the event the following items 
are shown in summary form in the auditor’s 
report) 

Detailed breakdown of— 


(a) Cost of goods sold 
(b) Selling Expenses 


(c) Administrative and General Expenses 
(42969) 


JOINT EXHIBIT 8-H 
Treasury Department 
Procurement Division 


Washington 25 


Office of the Director 

June 15, 1943. 
Pacific Forest Industries 
Tacoma, Washington 


Gentlemen: 

Reference is made to letter from this office dated 
June 4, 1943, requesting certain data regarding the 
renegotiation of your Government contracts. 
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To date no reply has been received, and it will be 
appreciated if you will assemble the information 
and have it reach me at an early date. 


Very truly yours, 


js/ Fi. UV. BAULE, Iix., 
Chairman, Treasury Department Price Adjustment 
Board. 


JOINT EXHIBIT 9-1 


MecMicken, Rupp & Schweppe 
Attorneys and Counselors at Law 
657-671 Colman Building 
Seattle, Washington 
(Zone 4) 


Maurice McecMicken—1940 


Otto B. Rupp 
Alfred J. Schweppe 
Maurice R. McMicken 
Bernard Reiter 
J. Gordon Gose 
John N. Rupp 

March 30, 1944 
Mr. Henry Relf 
Pacific Forest Industries 
Washington Building 
Tacoma, Washington 
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Re: P.F.1. Renegotiation 


Dear Henry 

Enclosed herewith is a memorandum from our 
Mr. Stoneman, covering the above subject. We shall 
continue to follow the matter closely. 

As respects the fiscal year April 1, 1942, to March 
31, 1943, it may be that the P.F’.I. is in the clear 
after March 31st of this year. Whether it is or not 
depends on the application to the P.F.I. situation 
of the last paragraph of Section (¢) (6), which pro- 
vides that no renegotiation shall be commenced by 
the Secretary ‘‘more than one year after the close 
of the fiscal year of the contractor or subcontractor 
within which completion or termination of the eon- 
tract or subcontract, as determined by the Secretary, 
occurs.’’ 

As to the fiscal year April 1, 1948, to March 31, 
1944, filing of financial statements setting forth 
‘‘such information as the board may by regulations 
prescribe’’ is now mandatory. For this, of course, 
we will have to await the regulations. 


Yours very truly, 


/s/ ALFRED J. SCHWEPPH. 


AJS :HK 
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March 28, 1944 
Memorandum 
To: Mr. Schweppe 
From: Mr. Stoneman 


Re: P. F.I. Renegotiation 

From the accountant’s weekly News Letter dated 
March 13, 1944, published by Prentice-Hall, Inc., it 
appears that the new War Contracts Price Adjust- 
ment Board, created by the recently amended Rene- 
gotiation Act, has held its first meeting, organized, 
and commenced the drafting of regulations to gov- 
ern its procedure. 

While material on the recent developments has 
not yet appeared in our services, the following 
paragraph is contained in the above-mentioned 
News Letter: 


‘‘The authority of the Board will be exer- 
cised over renegotiation proceedings covering 
contractor’s fiscal years ending after June 30, 
1943, while the Joint Price Adjustment Board 
which was established last October by voluntary 
action of the various individual departmental 
boards will supervise renegotiation proceedings 
covering fiscal years ended prior to and on June 
30, 1983.” 


(The order establishing the Joint Board is dated 
September 24, 1943, found at Par. 14, 371 C.C.H.:- 
it is the O.W.I. release which was issued in October.) 

Assuming, in advance of receipt of official word. 
that the above information is correct, we should 
look to the rules of the old Joint Price Adjustment 
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Board in determining our renegotiation procedure, 
if any, as to Pacific Forest Industries’ fiscal year 
April 1, 1942-March 31, 1943, and to the rules of 
the new Board as to the fiscal year April 1, 1943- 
March 31, 1944. As to the latter year we have until 
the ‘‘first day of the fourth month following the 
close of the fiscal year’’ to file financial statements 
setting forth ‘‘such information as the Board may 
by regulations prescribe.”’ 

(See. (C) (5) (A)) 

T have written both to the new and the old Boards 
for copies of their regulations, which do not appear 
in the services, as a final determination cannot safely 
be made until they are examined. Preliminarily, 
I am approaching the problem for the prior year 
in the light of section (¢) (6), of the Act, as it 
stood prior to the recent amendment, and for the 
latter year, in the light of the section as it now 
stands. 

Before the recent amendment, the last paragraph 
of section (c)(6) read: 


‘“No renegotiation of the contract price, pur- 
suant to any provision therefor, or otherwise, 
shall be commenced by the Secretary more than 
one year after the close of the fiscal year of the 
contractor or subcontractor within which com- 
pletion or termination of the contract or sub- 
contract, as determined by the Secretary, 
Occurs. ’’ 


Paragraph (5) of the same section made it op- 
tional with the contractor to file financial and other 
statements. 
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As it now stands, section (c)(6) reads: 

‘‘This subsection shall be applicable to all 
contracts and subcontracts, to the extent of 
amounts received or accrued thereunder in any 
fiscal year ending after June 30, 1943, whether 
such contracts or subcontracts were made on, 
prior to, or after the date of the enactment of 
the Revenue Act of 1943; and whether or not 
such contract or subcontracts contain the pro- 
visions required under subsection (b), unless 
(A) the contract or subcontract provides other- 
wise pursuant to subsection (1), or is exempted 
under subsection (i), or (B) the aggregate of 
the amounts received or accrued in such fiscal 
year by the contractor or subcontractor and all 
persons under the control of or controlling or 
under common control with the contractor or 
subcontractor, under contracts with the Depart- 
ment and subcontracts including those described 
in clause (a), but excluding subcontracts de- 
scribed in subsection (a)(5)(B) do not exceed 
$500,000 and under subcontracts described in 
subsection (a) (5) (B) do not exceed $25,000 for 
such fiscal year. If such fiseal year is a frac- 
tional part of twelve months, the $500,000 
amount and the $25,000 amount shall be reduced 
to the same fractional part thereof for the pur- 
pose of this paragraph.”’ 

Reports are now mandatory, by the provisions of 
section (5)(A) from ‘‘every contractor and subeon- 
tractor who holds contracts or subcontracts to which 
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the provisions of this subsection are applicable,”’ ete. 

It may be that the fiscal year April 1, 1942-March 
31, 1943, will not be renegotiable after March 31st, 
as that will be a year after the close of the fiscal 
year, and if this proves to be true no report will be 
necessary. However, it is not safe to come to any 
final conclusions until the situation is thoroughly 
reviewed in the light of the regulations which the 
Board has the power to make. 

As respects the fiscal year April 1, 1943-March 31, 
1944, a report to the Board will undoubtedly be 
required, as the aggregate of the amounts received 
or accrued during the year exceed $500,000. Present 
information is that the report is to be submitted 
on the Board’s own forms, request for which has 
been made. 

From the time the report is filed, or the end of 
the fiscal year, whichever is the later, the Board has 
a year within which to commence renegotiation pro- 
ceedings. If no such proceedings are commenced 
within that time, the contractor is discharged from 
all liability for excessive profits. 


JOINT EXHIBIT 10-J 


Pacific Forest Industries 
Exporters of Plywood 
Tacoma 2, Washes, WS A. 


To the Stockholders of the P.F.I.: 
The enclosed Balance Sheet and Statement of 
Operations cover the Pacific Forest Industries activ- 
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ities during the fiscal year ending March 31, 1944. 

The operation of the P.F.I. shows receipts and 
expenditures to be in balance. Prior to the close 
of the fiscal year, the sum of $308,630.45 was applied 
to the account of Adjustment of Mill Invoices in 
accordance with the by-laws. This figure represents 
a return of approximately 4% on the net mill in- 
voices. 

The settlement of outstanding Credit Memoranda 
is held up pending the P.F.I. renegotiation. <A 
statement is being filed this month with the Price 
Adjustment Board of the Treasury Department 
which it is hoped will result in clearance. 

An audit of the P.I'.I. books is now in progress 
and a report will be submitted as soon as the audit 
is completed. 

N. O. CRUVER, 
Secretary-Treasurer. 
May 4, 1944. 


JOINT EXHIBIT 11-K 
‘Treasury Department 


Procurement Division 
Washington 25 


Office of the Director 
June 21, 1944 
Pacific Forest Industries 
1219 Washington Building 
Tacoma, 2, Washington 
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Gentlemen: 


Upon review: of the information submitted by you 
in connection with renegotiation under the Renego- 
tiation Act, as amended, this office recommended to 
the War Contracts Price Adjustment Board that 
your assignment to this office for renegotiation be 
canceled for your fiscal year ending March 31, 1948. 

This office is advised that such assignment has 
been canceled in accordance with its recommenda- 
tion. 

While such cancellation does not operate as a 
release of liability under the Renegotiation Statute, 
nevertheless, in the absence of further developments 
no further action is contemplated. 


Very truly yours, 
Eien, S440 elie dR,, 
Chairman, Treasury Department Price Adjustment 
Board. 


Certified to be a true copy, 3/17/48. 
McMICKEN, RUPP & 
SCHWEPPE, 


By /s/ WARREN A. DOOLITTLE. 
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JOINT EXHIBIT 12-L 


Pacific Forest Industries 
Exporters of Plywood 
Tacoma, Wash., U.S. A. 
June 26th, 1944 

Mr. Alfred J. Schweppe 
McMicken, Rupp & Schweppe 
Colman Building 
Seattle, 4, Washington 


Dear Al: 

Confirming telephone conversation, I am enclos- 
ing original of the letter received from Mr. H. C. 
Maull, Jr., and have taken a copy for our records. 
I thought perhaps the original might be interesting 
to you to show it is definitely a form letter. The 
information which we sent to Mr. Maull covered our 
fiscal year ending March 31st, 1944, and I am won- 
dering if we should eall this point to his attention 
or just await developments. 

I should appreciate having your ideas on the 
subject at your convenience and with kindest re- 
gards, I am, 

Sincerely yours, 


HENRY, 
Eh ¢. avin 
Manager. 
HCR:dmh 
Ene. 


Certified to be a true copy, 3/17/48. 
McMICKEN, RUPP & 
SCHWEPPE, 
By /s/ WARREN A. DOOLITTLE. 
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JOINT EXHIBIT 13-M 


June 27, 1944 
Mr. Henry Relf 
Pacific Forest Industries 
Washington Building 
Tacoma, Washington 


Re: Renegotiation 


Dear Henry: 

With reference to your letter of the 26th, enclos- 
ing the Treasury Department’s form letter of June 
21, 1944, since the Department has taken definite 
action ‘‘upon review of the information submitted 
by you,’’ and ‘‘the information submitted by you”’ 
covered the fiscal year ending March 31, 1944, I do 
not believe their evident error in inserting ‘‘1943”’ 
in their form letter is of sufficient moment to re- 
quire further correspondence. Your fiscal year end- 
ing as it does on March 31st, your report contained 
only three months of 1944, but nine months of 1943, 
and it is understandable how the reviewer of the 
file could easily make the error of inserting the 
wrong year. I believe you can safely close your file 
on the matter. 


Sincerely yours, 
ALFRED J. SCHWEPPE. 
AJS:FB 
Certified to be a true copy, 3/17/48. 
McMICKEN, RUPP & 
SCHWEPPE, 


By /s/ WARREN A. DOOLITTLE. 
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JOINT EXHIBIT 14-N 
June 27, 1944 
Mr. Henry Relf 
Pacific Forest Industries 
Washington Building 
Tacoma, Washington 


Re: Renegotiation 


Dear Henry 

With further reference to the above subject, the 
Department’s letter of June 21, 1944, as it says, is 
not a release, and your hability will not terminate 
until the statute of limitations has run, which in our 
opinion, if nothing further happens, will be a year 
from the date of the filing of your statement. 

In my judgment, because the clearance from the 
Department is not absolute, the money should be 
withheld from distribution, at least unless released 
by the Executive Committee after a full review of 
the facts. 


Sincerely yours, 
ALFRED J. SCHWEPPE. 
AJS: FB 


Certified to be a true copy, 3/17/48. 
McMICKEN, RUPP & 
SCHWEPPE, 


By /s/ WARREN A. DOOLITTLE. 
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JOINT EXHIBIT 15-0 


Pacific Forest Industries 
Exporters of Plywood 


‘Tacoma 2, Wash., U.S.A. 


May 4th, 1949 
Messrs. McMicken, Rupp & Schweppe 
Colman Building 
Seattle, 4, Washington 


Dear Sirs: 


This is to inform you that as of May 4th, 1944, 
the date of the Secretary-T'reasurer’s report to the 
stockholders of the Pacific Forest Industries, Credit 
Memoranda covering the refund due the members 
of Pacific Forest Industries for the fiscal year end- 
ing March 31st, 1944, had been issued and mailed 
to the members. 


Yours very truly, 
PACIFIC FOREST 
INDUSTRIES, 


/3/ WW. C. RELE, 
Managing Director. 
HCR:dmh 


Filed T.C. U.S. June 14, 1949. 
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Before the Tax Court of the United States 
Docket No. 20729 


In the Matter of: 


HARBOR PLYWOOD CORPORATION, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


June 14, 1949, 10:00 A.M. 
(met pursuant to notice.) 


Before: Honorable C. P. LeMire, 
Judge. 


Appearances: 


WARREN A. DOOLITTLE, ESQ., 
Appearing for the Petitioner. 


WILLIAM E. KOKEN, ESQ., 
Appearing for the Respondent. 


PROCEEDINGS 


The Court: The Clerk will call the docket. 

The Clerk: The Harbor Plywood Corporation, 
Docket 20729. 

The Court: Will the parties state their appear- 
ances for the record? 

Mr. Doolittle: For the petitioner, the Harbor 
Plywood Corporation, Warren Doolittle. 

Mr. Koken: William E. Koken for the respond- 
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ent. 

The Court: Proceed with your opening state- 
ment. 

Opening Statement on Behalf of the Petitioner 
By Mr. Doolittle: 

May it please the Court, as will be seen from the 
pleadings which are on file herein, this case pre- 
sents a very simple question as to the time for the 
proper reporting of income by the petitioner Har- 
bor Plywood Corporation. The income which is in 
question, if the Court please, consists of three sep- 
arate refunds which were received by the peti- 
tioner Harbor Plywood Corporation from the Pa- 
cific Forest Industries, the corporation organized 
under the laws of the State of Washington, which 
is engaged solely in the export of plywood and 
other forest products, and in which the petitioner 
Harbor Plywood Corporation was, and still is for 
that matter, a stockholder; all that this court is 
called upon to determine is whether the amount of 
each credit memorandum constitutes a part of the 
taxable income of the petitioner Harbor Plywood 
Corporation, first, for the year in which each credit 
memorandum was issued by Pacific Forest Indus- 
tries, as contended by the respondent Commissioner 
of Internal Revenue, which contention the taxpayer 
disagrees with, or, secondly, whether each credit 
memorandum constituted income for the year dur- 
ing which the Statute of Limitations expired on the 
re-negotiability of Pacific Forest Industries, or the 
third alternative, whether it constituted income to 
the petitioner Harbor Plywood Corporation for the 
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year in which each credit memorandum was paid in 
cash to the petitioner Harbor Plywood Corpora- 
tion by Pacific Forest Industries. 

Now, as the Court will see from the pleadings 
which are on file herein—and I suppose at this june- 
ture I should invite the Court’s attention to the 
fact that the original petition, pursuant to a motion 
and order granted by the court has been amended 
to set forth the petitioner’s alternative contention, 
namely, that these credits did not constitue income 
to the petitioner prior to the expiration of the Stat- 
ute of Limitations. 

As the Court will see, the petitioner’s main con- 
tention is that these amounts are not includible in 
income until such time as they were paid, or, in the 
alternative, until the period of limitations had ex- 
pired on the re-negotiability of Pacific Forest In- 
dustries, whereas the Commissioner contends they 
were includible at the moment the memoranda 
were issued. 

We will introduce a stipulation of fact which has 
been agreed upon with opposing counsel. We will 
object to the relevancy of Paragraph IX of that 
stipulation of fact, but we will introduce some ad- 
ditional testimony in support of the reasonableness 
of the threat of re-negotiations which hung over 
the head of the Pacific Forest Industries, and, in 
turn, hung over the head of the taxpayer Harbor 
Plywood Corporation. 

The facts, as will be disclosed by the stipulation 
and the testimony are quite simple and not diffi- 
cult to state. The Harbor Plywood Corporation 
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was in the business of manufacturing doors and 
plywood and other forest products, and had its 
place of business at Hoquiam. Its books were on 
the accrual basis, and the income was reported on 
the calendar year basis. The Harbor Plywood Cor- 
poration makes no sales in the export trade of its 
plywood. Their forest products, insofar as exports 
are concerned, are marketed by the Pacific Forest 
Industries. The Pacific Forest Industries is a co- 
operative organization organized under the laws 
of the State of Washington. As stipulated in the 
stipulation of facts, it is organized solely for the 
purpose of engaging in exporting plywood, as au- 
thorized by the Webb-Pomerene Export Trade Act. 
The Pacific Forest Industries, as will be seen from 
the stipulation, is a corporation under the laws of 
the State of Washington, and it is a stock corpora- 
tion. The books of the Pacific Forest Industries 
are kept on the accrual basis, and its operations are 
reported on a fiscal year basis ending March 31 of 
each year. 

The petitioner Harbor Plywood Corporation, at 
all times material to this action, as I stated previ- 
ously, was a stockholder in the Pacific Forest In- 
dustries and was one of many stockholders. 

This court is concerned with three credit memo- 
randa which were issued to the petitioner and by 
the Pacific Forest Industries, which represented 
the petitioner’s proportionate share of the refund 
of the exeessive commissions charged the members 
of the Pacific Forest Industries during the Pacific 
Forest Industries’ fiscal years ended March 31, 
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1943, March 31, 1944, and March 31, 1945. The 
date of each credit memorandum and the date of 
payment in eash by the Pacific Forest Industries 
is not in dispute, and, as set forth in the stipula- 
tion, the 1948 memorandum was paid in December, 
1944; the 1944 memo was paid in cash in Janu- 
ary of 1946, and the 1945 credit memo was paid 
in eash in July of 1946. 

I would like at this time to inquire as to the 
Court’s wishes. I don’t wish to embark upon an 
argument, and I take it we will be allowed a brief 
time for argument. 

The Court: There will be no oral argument. 

Mr. Doolittle: All on briefs? 

The Court: That is all taken care of in your 
brief. 

Mr. Doolittle: I see. We will attempt to show, 
if the Court please, that Pacific Forest Industries, 
despite its repeated efforts to the contrary, was 
directed by the Treasury Department to file reports 
under the Re-negotiation Act, and it was informed 
and reinformed that it was subject to re-negotia- 
tion. The correspondence which is attached to the 
stipulation of facts, which will be filed, will show 
that the threatened re-negotiation of Pacific For- 
est Industries was actually a strong, continued and 
persistent threat, and, I take it, there will be no 
substantial controversy on that score. 

We will also show by oral testimony that there 
were many conferences held by the Pacific Forest 
Industries with the Treasury Department Price 
Adjustment Board to free the Pacific Forest In- 
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dustries from the threat of re-negotiation. We will 
also show that the directors and the executive com- 
mittee of the Pacific Forest Industries had no choice 
because of the threat of re-negotiation to delay the 
payment of the credit memoranda until the period of 
the re-negotiability of the P. F. I. had expired and, 
consequently, until the accounts receivable with the 
Government, with which the P. EF. I. did business 
exclusively, until they were collected by the P. F. I., 
so that they might, in turn, pay to the taxpayer. 

We will further show that the Petitioner Harbor 
Plywood Corporation had knowledge of this threat- 
ened re-negotiation of the P. F. I., and that it 
acquiesced in P. I. I.’s decision to delay the pay- 
ments of these credit memoranda until the period 
of limitation on re-negotiation of the P. F. I. had 
expired, and that, in turn, the taxpayer had every 
reason to delay the reporting of these amounts until 
such period had expired. That, if the Court please, 
is a simple statement of the case. It 1s a question 
of the proper reporting of income by the Harbor 
Plywood Corporation, which income was first cred- 
ited to it by the P. EF. I. and was later paid. 


OPENING STATEMENT ON BEHALF OF 
THE RESPONDENT 


By Mr. Koken: 


If the Court please, I will run over the facts 
rather hurriedly. The years involved are 1943, 
1944 and 1945. The taxes involved are the excess 
profits taxes for the first two years, and the income 
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taxes for the last year. As stated by petitioner, 
counsel for the Harbor Plywood Corporation, the 
Harbor Plywood Corporation is an accrual basis 
taxpayer operating on the calendar year basis. It 
is a member of the Pacific Forest Industries, which 
is a cooperative association engaged in the export- 
ing of plywood. It is customary among coopera- 
tive associations to return what are called excessive 
commissions to their members at the close of the 
fiscal year. The Pacific Forest Industries’ fiscal 
year ends March 31. As of March 31, 1948, the 
Pacific Forest Industries issued a credit memoran- 
dum to the Harbor Plywood Corporation for some 
$15,000.00 for its fiseal year ending March 31, 1944, 
it issued a similar credit memorandum in the sum 
of approximately $33,000.00; and for the fiseal year 
ending March 31, 1945, it issued a similar credit 
memorandum, in the amount of approximately $15,- 
000.00. 

The respondent determined that those credit 
memoranda constitute income of the petitioner Har- 
bor Plywood Corporation for the year during which 
they were issued, and asserted deficiencies which 
are set forth in the notice of deficiency. ‘The peti- 
tioner contended initially that these memoranda 
were not includible in income until they were actu- 
ally paid in cash. The first one was paid in De- 
cember, 1944, and was accordingly reported as in- 
come in that year by the petitioner. The last two 
were paid during 1946, and were reported in that 
year as income. I gather that the petitioner has 
retracted from its position that they are report- 
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able when paid in cash, and is now asserting an al- 
ternative argument, namely, that they are not in- 
cludible in the petitioner’s income in any event at 
any time prior to the expiration of the re-negotia- 
bility of the Pacific Forest Industries. It is the 
respondent’s contention that re-negotiability has 
absolutely no bearing on the accruability of the in- 
come of the Harbor Plywood Corporation, peti- 
tioner. However, in the light of the alternative con- 
tention now put forth by the petitioner, which is 
now incorporated in the pleadings, the respondent 
has adopted also as its alternative contention the 
position that, in any event the memorandum was 
included in the year during which the Statute ran 
on the re-negotiability of the P. F. I. You will 
find that the petitioner and the respondent have the 
same alternative contention. Should the Court hold 
that the alternative contention of either party would 
be proper, it would give rise to additional defi- 
ciencies and excess profits taxes in 1948 and 1944, 
and income taxes for 1945; and, as an additional 
measure, the respondent is prepared to answer on 
the amended petition asserting those increased de- 
ficiencies. The result of a decision of the Court 
that the memoranda are includible in the years 
during which the statute ran would be merely mov- 
ing forward to the next succeeding year each credit 
memoranda, namely, the 1943 would be includible 
in 1944, the 1944 in 1945, and the 1945 in 1946. 

I would like to offer the stipulation of facts. 

Mr. Doolittle: If it may please the Court, sub- 
ject to the right of the petitioner to object to the 
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relevancy of Paragraph IX of the stipulation of 
facts; and we wish at this time to make objection to 
the Court to the admissibility of Paragraph IX of 
the stipulation of facts on the ground that it is ir- 
relevant. Such paragraph IX has to do with the 
manner of reporting these credit memoranda by 
Pacific Forest Industries on its books of account, 
and the petitioner taxpayer, Harbor Plywood Cor- 
poration, respectively submits that the manner of 
the P. F. I. accounting in the books of account 1s not 
in issue, and is not before the Court at this time, and 
is irrelevant and inadmissible. 

Mr. Koken: May it please the Court, I believe 
that is a very strange objection for the reason that 
the petitioner’s entire argument is based upon the 
re-negotiability of the other organization, the Pa- 
cific Forest Industries, whose records reflect the 
manner in which they, that is, the Pacific Forest 
Industries, treated these very credit memoranda. 
Their very case is based upon the re-negotiability 
of that organization. It seems strange they should 
object to one phase of the record of that organiza- 
tion and endeavor to base their case on other activi- 
ties of the organization. It is most relevant. 

The Court: The objection will be overruled at 
this time. The Court can always disregard the 
paragraph in any event if it finds that it is not 
relevant. 

Mr. Koken: There are fifteen joint exhibits in 
the stipulation. 

The Court: They are all numbered? 

Mr. Koken: Yes, they are. 
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The Court: And they will be considered in evi- 
dence as joint exhibits? 

Mr. Doolittle: Yes. 

The Court: Very well, they will be received in 
evidence as Joint Exhibits 1-A to 15-0. 

(The documents above referred to were 
marked and received in evidence as Joint Ex- 
hibits No. 1-A to 15-O, inclusive. ) 

Mr. IXoken: I would lke to put in evidence as 
Joint Exhibit 16-P the minutes of the mecting of 
the executive committee of the Pacific Forest In- 
dustries held on April 20, 1948. 

The Court: That will be a joint exhibit? 

Mr. Doolittle: Yes. 

The Court: That will be Joint Exhibit 16-P, and 
it will be received in evidenee. 

(The document above referred to was marked 
and received in evidence as Joint Exhibit No. 
16-P.) 


JOINT ESSE TBI i6eP 
Pacific Forest Industries 
Exporters of Plywood 


Tacoma 2, Wash., U.S.A. 
April 20th, 1948. 
Executive Committee 
Messrs. Frost Snyder 
T. B. Malarkey 
N. O. Cruver 
Philip Garland 
E. E. Westman 
CC—Mr. Alfred J. Schweppe 
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A meeting of the Executive Committee was held 
at the P.F.1. Offices on ‘Tuesday, April 20th, 1943, 
at 9:10 am. 


Present were: Frost Snyder, N. O. Cruver 
and Philip Garland. 

Also present were: Alfred J. Schweppe and 
nea. Rielf, 

Absent: T. B. Malarkey and E. E. Westman. 


There was first discussed the P.F.I. financial po- 
sition. A preliminary Balance Sheet and State- 
ment of Operations for the fiscal year ending 
March 31st was submitted. The statements showed 
excess receipts over expenditures for the fiscal year 
ending March 31st, 1948, of $161,998.58. The P.F.I. 
Management was instructed to distribute this ex- 
cess in the usual manner provided by the by-laws 
in the shape of credit memoranda for each mill’s 
proportion of the overage in accordance with the 
footage shipped to P.F.I. The management was 
also instructed to send a letter to the members 
pointing out the very favorable results of the past 
fiscal year’s operation. 

There next was discussed the question of a change 
in the commission to be deducted by the Pacific 
Forest Industries from mill invoices and it was 
moved by Mr. Cruver and seconded by Mr. Garland 
that effective April Ist, 1948, the commission be 
reduced to 2% until further notice. Motion was 
unanimously carried. The management was _ in- 
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structed to notify all mills of this change in com- 
mission percentage. 

The next subject for discussion was a proposed 
brief submitted by Culbertson & LeRoy of Wash- 
ington, D. C., and which was to be filed with the 
War Production Board, the Central Procurement 
Agency, the Treasury Procurement and the Bureau 
of Accounts and Supplies, Navy Department. 

The purpose of this brief was to endeavor to 
counteract any move on the part of the Central 
Procurement Agency to take over the purchase of 
plywood for the Lend-Lease Division of the Treas- 
ury Department. The Committee was informed 
by the Management that on April 19th, the Lend- 
Lease Division of the Treasury Department. had 
secured a blanket release for approximately 60,- 
000,000 feet of Hutment grade from the War Pro- 
duction Board in accordance with the terms and 
conditions of Limitation Order L-150-B. The Com- 
mittee was also informed that there seemed to be 
no disposition on the part of the Treasury Depart- 
ment to change their methods of purchasing Lend- 
Lease plywood which was evidenced by their plac- 
ing of the last contract totalling 155,000,000 feet 
wath, PP... 

It was moved by Mr. Garland and seconded by 
Mr. Cruver that Mr. Schweppe be instructed to 
write Messrs. Culbertson & LeRoy that it was 
deemed unnecessary and inadvisable to file a brief 
such as they proposed at this time. The motion 
was unanimously carried. 
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There next was brought up a request by the St. 
Louis Plywood Manufacturers, Inc., to use the 
P.F'.J. standard fibreboard cartons in packaging 
plywood which they were supplying for export. It 
was proposed that the manufacturers would be will- 
ing to pay a royalty. After some discussion, the 
Management was requested to write Mr. Willis an 
exploratory letter to aid the Executive Committee 
to reach a decision with regard to the proposal. 

There being no further business, the meeting ad- 
journed at 10:00 a.m. 

Approved: 

N. O. CRUVER, 
Secretary-Treasurer. 


Filed T. C. U. S. June 14, 1949. 


Mr. Koken: I would like to offer 17-Q, which 
is a record of the meeting of the Executive Com- 
mittee of the Pacific Forest Industries held on June 
29» 1943: 

The Court: That will be joint Exhibit 17-Q, and 
will be received in evidence. 

(The document above referred to was marked 
and received in evidence as Joint Exhibit No. 


17-Q.) 
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JOINT EXHIBIT 17-Q 


Pacific Forest Industries 
Exporters of Plywood 
Tacoma 2, Wash., U.S. A. 
June 29th, 1948 
Executive Committee 
Messrs. Frost Snyder 
Thomas Bb. Malarkey 
N. O. Cruver 
Philip Garland 
EK. E. Westman 
Arnold Koutonen 
CC: Mr. A. J. Schweppe 


Minutes of Meeting 


A meeting of the Executive Committee was held 
at the P.F.I. Offices on Tuesday, June 29th, 1943, at 
Ce faeri 


Present were: Frost Snyder, T. B. Malar- 
key, N. O. Cruver and Arnold Koutonen. 

Also present were: B. V. Hancock, H. J. 
Nunneley, Alfred J. Schweppe and H. C. Relf. 

Absent: Philip Garland and EF. EK. Westman. 


The re-negotiation of P.F.L. contracts with Treas- 
ury Procurement was first discussed. Mr. Schweppe 
reported on his interview with H. C. Maull, Jr., 
Chairman, Treasury Department Price Adjustment 
Board at Washington, D. C., and also stated that 
the P.F.1. Management had prepared a complete 
statement with regard to its method of operations 
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as well as answering various specific questions 
raised by the Treasury Department. Mr. Schweppe 
stated that this statement was full and complete, 
had his approval and it was his opinion that after 
this statement was received by the Treasury De- 
partment, that any re-negotiation as far as P.F.I. 
was concerned, would be dropped. 

The next item for discussion was the allocation 
of the W.P.B. Lend-Lease allotment. The P.F-I. 
management requested the committee to decide 
whether this business should be allocated as far as 
possible proportionately throughout the industry or 
should the present flexible method be followed 
whereby orders were placed to fit as closely as pos- 
sible the manufacturing problems of each individ- 
ual mill. The P.f.1. Management was instructed 
to continue placing this business on the flexible 
basis until such a time as the allotment was in- 
ereased to a point where this method would not 
be practicable. 

There next was discussed the request by Mr. Eric 
Lindblom of Weyerhaeuser Sales Co. to be given 
the P.I.I. export statistics for the years up to and 
including 1939. It was explained that Mr. Lind- 
blom is working on a research project concerning 
the export trade in lumber and lumber products 
and that he could not secure from Government agen- 
cies full information with regard to plywood sta- 
tistics. After some discussion, the P.F.I. manage- 
ment was instructed to give Mr. Lindblom the sta- 
tistics he required. 
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A letter from the Steel Export Association of 
America, requesting a copy of the P.F.I. Articles 
of Incorporation and a copy of its by-laws was read 
to the Committee. It was moved by Mr. Cruver 
and seconded by Mr. Malarkey that these docu- 
ments be furnished and that a copy of the Fed- 
eral ‘rade Commission decision be also sent to the 
Steel Export Association of America for their com- 
ments. 

The next item for discussion was the adjustment 
of the salaries of the P.F.I. personnel which the 
Board of Trustees at the Annual Meeting held on 
May 6th, 1948, turned over to the Executive Com- 
mittee for action. Mr. Schweppe explained the sit- 
uation with regard to Treasury Department ap- 
proval required on any salary adjustments and after 
some discussion, it was moved by Mr. Malarkey 
and seconded by Mr. Koutonen that Mr. Cruver 
be appointed as a committee of one to make a rec- 
ommendation to the Executive Committee with re- 
gard to these salary adjustmens and, at the same 
time, to explore the possibility of securing the U. S. 
Treasury Department approval therefor. Mz. Cru- 
ver was also authorized to approve the payment 
of the bonus to P.F.I. executive personnel on a 
monthly basis instead of a quarterly basis if he 
deemed it advisable. 

The P.F.I. Management informed the meeting 
that the W.P.B. allocation of 1 million Exterior 
type, 4 million Hutment type and 5 million Mois- 
ture Resistant type did not permit of an equitable 
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distribution of P.F.I. orders to the mills. It was 
reported that in a conversation with Mr. Walby 
concerning this division of types, it was found that 
it would be necessary for the Lend-Lease Section 
of Treasury Procurement to apply to the Require- 
ments Committee for any changes. It was sug- 
gested by the Management that the following divi- 
sion of types would be preferable from all stand- 
points, 1.e., 2,500,000 Exterior; 4,000,000 Hutment, 
3,000,000 Moisture Resistant. It was moved by Mr. 
Malarkey and seconded by Mr. Cruver that the 
P.F.I. be instructed to start negotiations through 
the Lend-Lease Section of Treasury Procurement 
to have the allotment changed. 

There being no further business, the meeting was 
adjourned at 10:05 a.m. 


Approved: 
N. O. CRUVER, 
Secretary-Treasurer. 


Filed T. C. U.S. June 14, 1949. 


Mr. Koken: And as 18-R, the record of the min- 
utes of the Executive Committee of the Pacific For- 
est Industries dated April 25, 1944. 

The Court: 18-R is received in evidence. 

(The document above referred to was marked 
and received in evidence as Joint Exhibit No. 
18-R.) 
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Pacific Forest Industries 
Exporters of Plywood 
Tacoma 2, Wash., U.S. A. 
April 25, 1944 
Executive Committee 
Messrs. Frost Snyder 
Thomas b. Malarkey 
N. O. Cruver 
Philip Garland 
EK. E. Westman 
Arnold Koutonen 
CC: Mr. A. J. Schweppe 


Minutes of Meeting 

A meeting of the Executive Committee was held 
at the P.F.1. Offices on Tuesday, April 25th, 1944, 
av 9:20 a.m. 

Present were: Messrs. Frost Snyder, N. O. Cru- 
ver, Philip Garland and Arnold Koutonen. 

Also present were: Messrs. Nunneley, 
Schweppe and Relf. 

Absent: Messrs. T. B. Malarkey and EH. E. 
Westman. 

A preliminary Balance Sheet and Statement of 
Operations for the fiscal year ending March 31st, 
1944, were submitted. The Statement showed Ex- 
cess Receipts over Expenditures of $303,630.45. It 
was moved by Mr. Cruver and seconded by Mr. 
Koutonen that the action of the Treasurer, in ac- 
cordance with the by-laws, in crediting such excess 
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to the accounts of the respective members as an 
addition to the purchase price of merchandise sold, 
before closing the books as of the end of the fiscal 
year, be approved. This motion was unanimously 
carried. 

There was next discussed the status of the re- 
negotiation of P.F.I. contracts with the Treasury 
Department. Mr. Schweppe reviewed the situation 
and stated that there had recently been submitted 
by Mr. AH. C. Maull, Jr., Chairman, Treasury De- 
partment Price Adjustment Board, Washington, 
D. C., a request for statements covering the P.F.I. 
operations for the fiscal years ending March 31st, 
1943, and March 31st, 1944. The management stated 
that these statements would be filed in the near fu- 
ture. 

There next was diseussed the continuing slow- 
ness of payment on the part of the Treasusy De- 
partment, making it impossible to maintain pay- 
ments to the mills within a reasonable period of 
time. 

The management stated that there were two sug- 
gested ways of expediting payment to the mills, 
either by the use of bank credit or inserting a dis- 
count clause on the face of P.F.I. invoices. After 
some discussion, the management was instructed to 
continue exerting all possible pressure to expedite 
payment and that in the event substantial payments 
were not received within a period of two to three 
weeks, that this problem be again submitted to the 
Executive Committee for further action. 
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There being no further business, the meeting was 
adjourned at 9:55 a.m. 


Approved: 
N. O. CRUVER, 
Secretary-Treasurer. 


Filed T. C. U. S. June 14, 1949. 


Mr. Koken: And 19-8, record of the minutes of 
the meeting of the Executive Committee of the Pa- 
cific Forest Industries dated November 30, 1944. 

The Court: That will be received as Joint Ex- 
hibit 19-S. 

(The document above referred to was marked 
and received in evidence as Joint Exhibit No. 
19-8.) 


JOINT EXHIBIT 19-S 
Pacific Forest Industries 
Exporters of Plywood 
Tacoma 2, Wash., U.S. A. 
November 30th, 1944 
Executive Committee 
Messrs. Frost Snyder 
T. B. Malarkey 
N. O. Cruver 
Arnold Koutonen 
R. E. Seeley 
CC: Mr. A. J. Schweppe 


Commissioner of Internal Revenue 103 


Minutes of Meeting 


A meeting of the Executive Committee was held 
at the P.F'.I. Offices at 9:30 am., Tuesday, Novem- 
ber 28th, 1944. 

Present were: Messrs. Frost Snyder, T. B. Ma- 
larkey, N. O. Cruver and R. E. Seeley. 

Also present were: Messrs. Schweppe, Kirk 
and Relf. 
Absent: Arnold Koutonen. 

The first item for discussion was a proposed ex- 
clusive agency agreement for the Republic of China 
with the China Plywood Company of Kunming, 
China. The terms of this agreement as well as the 
reasons for such an arrangement were fully dis- 
cussed and it was moved by Mr. Cruver and sec- 
onded by Mr. Seeley that the exclusive agency be 
granted on the terms proposed. This motion was 
unanimously carried. 

There was next discussed an exclusive agency 
arrangement for French Morocco, Spanish Mo- 
rocco and Tangier with Messrs. Joseph S. Toletdano 
e J. H. Pinto Ss. @ BR. L. of Casablanca, Aditer 
some discussion, it was moved by Mr. Malarkey 
and seconded by Mr. Cruver that an exclusive 
agency for these territories be given to this firm. 
This motion was unanimously carried. 

The next item for discussion was the payment 
of the credit memoranda issued to the mills cover- 
ing the distribution of the overage for the fiscal 
year ending March 31st, 1943. The question of the 
status of the re-negotiation of P.F.I. for the fiscal 
years ending March 31st, 1943, and March 31st, 
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1944, was fully discussed and it was pointed out by 
Mr. Schweppe that P.F.I. had received only a con- 
ditional clearance and that it had been his recom- 
mendation that the funds be held and not distrib- 
uted until May, 1945, especially with reference to 
the overage for the fiscal year ending March 3ist, 
1944. The Management informed the Committee 
that no statement had been requested by the Treas- 
ury concerning the operations of P.F'.I. for the fiseal 
year ending March 31st, 1943, and that it had not 
been filed. The Committee was further informed 
that there was some question as to the operation of 
the Statute of Limitations relative to the re-negotia- 
tion of the business for that year. After thoroughly 
weighing the pros and cons of the matter, the Com- 
mittee decided that there was a reasonable chance 
that there would be no re-negotiation for the fiscal 
year ending March 31st, 1948, and it was moved by 
Mr. Malarkey and seconded by Mr. Seeley that the 
Management be instructed to settle the credit memo- 
randa covering the overage for the fiscal year end- 
ing March 3lst, 1943. 

It was moved by Mr. Cruver and seconded by 
Mr. Seeley that the annual Christmas bonus of one 
month’s salary be given to the echgible P.F.I. em- 
ployees. This motion was unanimously carried. 

There being no further business, the mecting was 
adjourned at 9:56 a.m. 


Approved: 
N. O. CRUVER, 
Secretary-Treasurer. 


Filed T. C. U. 8. June 14, 1949. 
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My. Koken: And Joint Exhibit 20-T', which is 
the corporation income excess profits tax return for 
the petitioner Harbor Plywood Corporation for 
1943, and I should like to ask authority to substi- 
tute a photostatic copy. 

The Court: Very well. Joint Exhibit 20-T is 
received in evidence, and permission is given to the 
respondent to withdraw the original and substitute 
a photostatic copy. 


(The document above referred to was marked 
and received in evidence as Joint Exhibit No. 
20-T’. ) 


Mr. Koken: I would like to offer Joint Exhibit 
21-U, which is the income and excess profits tax 
return of the petitioner involved for the year 1944, 
with the same request. 

The Court: <All right. Joint Exhibit 21-U is 
received, and permission is granted to withdraw the 
original and substitute a photostatie copy. 


(The document above referred to was marked 
and received in evidence as Joint Exhibit No. 
21-U.) 


Mr. Koken: As 22-V, the corporation income, 
declared value and exeess profits tax return for the 
petitioner Harbor Plywood Corporation for the 
year 1945, with the same request. 

The Court: 22-V is received in evidence and 
permission is given to withdraw the original. 


(The document above referred to was marked 
and received in evidence as Joint Exhibit No. 
22-¥.) 
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The Court: Are there any further exhibits to be 
offered at this time? 

Mr. Doolittle: No further exhibits. 

The Court: All right, proceed, and call your 
first witness. 

Mr. Doolittle: Before calling our first witness, 
and having in mind our assurance to your Honor it 
would not take more than one hour, we think it 
best to invite your attention, if we may, to several 
exhibits attached to the stipulation of facts, by way 
of background to certain testimony which we intend 
to introduce. 

The Court: Very well. 

Mr. Doolittle: If I may, with Mr. Koken’s and 
your permission. state these briefly, I believe it 
would make the balance of the testimony more un- 
derstandable. 

The Court: Very well, you may proceed. 

Mr. Doolittle: First of all, we would like to in- 
vite your Honor’s attention to 5-E, a letter dated 
January 15, 1943, from the Treasury Department 
Price Adjustment Board addressed to Pacific For- 
est Industries respecting re-negotiations proceed- 
ings, which letter briefly states, on December 18, 
1942, ‘‘We wrote to your company a letter, a copy 
of which is hereto attached. No response has been 
received. It is possible that this may have been an 
oversight.’’ And attached thereto is a letter of De- 
cember 18, 1942, relative to re-negotiation of the 
Pacific Forest Industries, submitting certain data. 

We also wish to invite your Honor’s attention to 
Joint Exhibit 16-P and 17-Q, which are the min- 
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utes of the executive meeting of the Pacific Forest 
Industries, in which the subject of re-negotiation 
of the P. F. I. is discussed; and then we invite your 
Honor’s more specific attention to Joint Exhibit 
6-F, which is dated April 24, 1943. If it will please 
the Court, this is the letter of transmittal forward- 
ing the first of the credit memoranda with which 
we are concerned. You will note that the second 
paragraph of that letter states as follows: ‘‘May we 
point out, however, that the Treasury Department 
has filed with us a request for re-negotiation of the 
contract which we have accepted and are filing. It 
is therefore impossible to distribute the additional 
portion evidenced by the enclosed memorandum 
until the results of re-negotiation are known. We 
believe, however, the result will be favorable, since, 
in the first place, we are a non-profit organization 
and, secondly, all plywood that we have shipped has 
gone outside of the continental United States, and 
this contract is not subject to re-negotiation.”’ 

I would like to invite your Honor’s attention and 
the Government’s counsel to Exhibit 7-G, which im- 
mediately follows, and particularly to the last sen- 
tence of paragraph II of that letter, which, as your 
Honor will see, is from the Chairman of the Treas- 
ury Department Adjustment Board, addressed to 
Pacific Forest Industries, and which makes refer- 
ence in that first paragraph to P. F. I. previous 
correspondence requesting exemption from re-nego- 
tiation. It reads, ‘‘Consequently, I am directed to 
require that your accounts be re-negotiated.’’ 

I would like to also, if your Honor please, invite 
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your specific attention to Joint Exhibit 10-J. That 
exhibit is dated May 4, 1944, and has reference to 
the second credit memorandum with which this 
Court is concerned, namely, the one for the period 
ended March 31, 1944. As will be seen in Joint Ex- 
hibit 15-O, it is stated that the 1944 memo had been 
issued to the members shortly prior to this letter to 
the stockholders dated May 4, which 1s Exhibit 10-J. 

You will note in the third paragraph of Exhibit 
10-J, settlement of outstanding credit memorandum 
is held up pending P. F. I. re-negotiation. State- 
ment is being filed which it is hoped will result in 
clearance. 

I would like to also invite your Honor’s atten- 
tion to Joint Exhibit 3-C, one of the black photo- 
stats. That is the credit memorandum for the third 
year in question, 1945, and you will note that en- 
dorsed upon the face of that credit memorandum is 
the following endorsement: ‘‘This credit memo- 
randum is subject to re-negotiation, and it is there- 
foretmot final.’’ | 

I would like to invite your Honor’s further at- 
tention to Joint Exhibit 19-8, the last exhibit ahead 
of the tax returns, and to the paragraph beginning 
at the bottom of the first page: This exhibit is 
dated November 30, 1944. I need not take your time 
at this time to read it in full, but there is to be found 
there further reference to a discussion by the exec- 
utive committee concerning the payment in cash 
of the 1943 and the 1944 memoranda, and a discus- 
sion of the threatened re-negotiation of the P. F. I. 
and of the applicable statute of limitations on said 
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re-negotiation, the recognition of the threat of re- 
negotiation, and the resolution of the executive com- 
mittee as set forth in the last portion of that para- 
graph appearing on page 2: After thoroughly 
weighing the pros and cons of the matter, the com- 
mittee decided there was a reasonable chance there 
would be no re-negotiation for the fiscal year end- 
ing March 31, 1943, and it goes on to say that it was 
moved and seconded that the committee be in- 
structed to make the payment for the fiscal year 
ended March 31, 1948. Your Honor will also see 
from the stipulation of facts that 1t was a few days 
after November 30, 1944, pursuant to that resolu- 
tion, the credit memoranda were paid in eash. 

If the Court please, subject to your Honor’s per- 
mission, | have Mr. Koken’s approval, I believe, to 
call Mr. Alfred J. Schweppe as a witness. Mr 
Schweppe has been the original counsel for the pe- 
tioner in this action, and he was and now is counsel 
for Pacific Forest Industries and for Harbor Ply- 
wood Corporation. He can testify of his own 
knowledge concerning the personal interviews with 
the Treasury Department Price Adjustment Board 
and his efforts to exempt the P. IF. I. from re- 
negotiation, and he can testify of his own knowl- 
edge concerning the knowledge that the Harbor 
Plywood Corporation had, by virtue of his being 
their counsel and having informed them of the 
threats of re-negotiation. Mr. Koken has assured 
me in advance he has no objection, subject to your 
Honor’s approval. 

Mr. Koken: I think I should like to tell ‘the 
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Court that while I have no objection to the com- 
petency of Mr. Schweppe, I am not in a very good 
position to object to the relevancy of the testimony 
that he will give, because of the alternative conten- 
tion which we have made. Were it not for that al- 
ternative contention we would very definitely ob- 
ject to the testimony and all the exhibits included in 
paragraph XII of the stipulation. 
The Court: Very well. 


whereupon, 
ALFRED J. SCHWEPPE 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Doolittle: 


Q. Will you give your full name to the reporter? 

A. Alfred J. Schweppe. 

Q. Will you state your occupation ? | 

A. IT am an attorney-at-law, practicing in 
Seattle. 

Q. Inviting your attention to the years 19438, 
1944 and 1945, will you state your relationship to 
the petitioner Harbor Plywood Corporation at that 
time ? 

A. I was at that time and still am counsel for 
the Harbor Plywood Corporation. 

@. Directing your attention to those same years, 
what was your relationship, if any, to the Pacific 
Forest Industries ? 
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A. I was also counsel for the Pacific Forest In- 
dustries. — 

Q. And still are? A. And still am. 

@. Will you please tell the court, what, if any, 
efforts you made as counsel for the Pacific Forest 
Industries during the years 1943, 1944 and 1945 to 
exempt Pacific Forest Industries from re-negotia- 
tion under the Re-negotiation Act? 

A. As the evidence in the stipulation already to 
some extent shows, I made strenuous efforts to have 
the P. F. I. exempted from re-negotiation, believ- 
ing that it was the type of institution that ought to 
be exempt under the re-negotiation statute. Those 
efforts consisted of a number of interviews in Wash- 
ington, D. C. where I went on an average of every 
month or two during the war years. I called upon 
Mr. Mall, who was the head of the Treasury Depart- 
ment Procurement, and also Chief of the Re-nego- 
tiation Office for Treasury Procurement, and the 
Chief Counsel for Treasury Procurement. As 
shown by one of the exhibits, it turned out to be of 
no avail for the reason that the Treasury Depart- 
ment took the position that the only contracting 
parties that they knew was the P. F. I., and there- 
fore they held the P. F. I. was re-negotiable, and 
they finally confirmed that in one of the exhibits in 
the stipulation. 

The Pacific Forest Industries is a Washington 
corporation, organized to do business solely in ex- 
port trade under the terms of the Webb-Pomerene 
Act, which has authorized American manufacturers, 
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for the purpose of doing business in export trade, 
subject to certain provisions in the statute, an ex- 
eeption under the Sherman Anti-T'rust Act. The 
Pacific Forest Industries is such a Washington cor- 
poration, and it has as its members and stockhold- 
ers some twenty or twenty-five plywood companies. 
I think the lst is attached to the letter of April 24, 
1943, which is one of the exhibits, which was ad- 
dressed to all the then members of the P. F. L, 
transmitting a credit memorandum with a notation 
concerning re-negotiation. 

Under the by-laws which are in evidence, the 
P. F. I. operates as a non-profit corporation, and at 
the end of the year all of its income in excess of 
operating expenses is credited to the members in 
accordance with the proportionate share of busi- 
ness they have done that year with the P.F.I. 

The Re-negotiation Act was passed in 1942 and, 
of course, was a new legal concept on the horizon 
with which neither businessmen nor government of- 
ficials were very familiar, because it gave the Gov- 
ernment the right to negotiate contracts for war 
purposes in the event it was believed by the Gov- 
ernment that the profit on the so-called re-negotiable 
portion of the Government’s business was exces- 
Sive. 

The Pacific Forest Industries did business dur- 
ing the years in question exclusively with the Treas- 
ury Procurement, which, as we all know, and which 
one could take judicial notice of, made all the pur- 
chases that were publicly known as lend-lease pur- 
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chases. The plywood was purchased for lend-lease 
in Britain. The contracts throughout the period 
in question were between the P.I’.I. and Treasury 
Procurement. They were negotiated, formal con- 
tracts relating to plywood for export to foreign 
countries, and the only contracting parties in those 
parties were the P.F.I. and the Treasury Depart- 
ment. 

As shown in the evidence, the P.F'.1. is a coopera- 
tive organization and returns to its members the 
excess over operating expenses each year. 

Of course, when Congress enacted the Re-negotia- 
tion Act, it created a new condition, or attached a \ 
new condition to the doing of business by the pas- 
sage of the Re-negotiation Act, and, as a result, 
the income of the business resulting from such con- 
tracts which were subject to re-negotiation could be 
held up, or some portion of it, because it was sub- 
ject to re-negotiation. In consequence of that, law- 
yers advised their clients that that income was sub- 
ject to re-negotiation, and could not be considered 
income unconditionally belonging to the corpora- 
tion, and that they should guide themselves accord- 
ingly until the question of re-negotiation had been 
taken care of. 

I made repeated attempts through my office, and 
in visits to Washington, to have the P.F.I. ex- 
empted, as I stated a few moments ago, but failed 
to do so. 

Q. Mr. Schweppe, did anybody accompany you? 

A. On one of the conferences there was Mr. 
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Relf, who was the manager of the P.F.I. At any 
rate, the final answer is in the file, and the final 
answer was that the P.F.I. was re-negotiable. I 
advised them therefore that this memorandum, 
which came along about March 31, 1948, the first 
one, should not be paid until the question of re- 
negotiability was taken care of. 

Q. Did you inform the Harbor Plywood Cor- 
poration of such threatened re-negotiation ? 

A. The Harbor Plywood Corporation was prob- 
ably advised as early as the P.F.1., for the reason 
that Mr. Daniels, who was the president of the Har- 
bor Plywood Corporation, accompanied me to Wash- 
ington many times during the war. We were both 
of us on many committees during the war period, 
and he and other plywood manufacturers were im- 
mediately informed of the re-negotiation question 
which attached, in my opinion, a condition to the 
payment of credit memoranda until the question 
of re-negotiation had been cleared up. Subse- 
quently, as the record shows, I advised Mr. felf, 
and the individual companies that, in my opinion, 
the credit memoranda could not be paid until either 
the re-negotiation had been actually had and dis- 
posed of or until the statute had run on the re-ne- 
gotiation, as an examination of the statute showed 
that re-negotiation ran within the one year after 
the end of the fiseal year, and if no action was 
taken by the particular government agency which 
had the power to re-negotiate. 

Myr. Doolittle: I might invite your Honor’s at- 


Commissioner of Internal Revenue 115 


(Testimony of Alfred J. Sechweppe. ) 
tention to Exhibit 14-N, attached to the stipulation, 
in which such advice was reduced to writing. 

A. (Continuing.) The result of it was, because 
of the position of Treasury Procurement that the 
P.F.J. was the only contracting party, and that it 
did not know the members of the P.F.L., that P.F.I. 
was therefore re-negotiable, then the P.F.I. held 
up the payments of the credit memoranda until 
the question of re-negotiation was cleared up. 

Speaking specifically of Harbor Plywood Cor- 
poration, Mr. Daniels and I went to Washington 
many times together, and I informed him, and he 
acquiesced and agreed, as did others, that the money 
should not be paid; they didn’t want to take it into 
the accounts and later have to send it back so that 
the P.F.1. could meet the re-negotiation liability. 
So it was understood between the P.F.I. and the 
companies that the actual payments should be held 
up until the legal condition which the Government 
had attached to the payment by the P.F.I. should 
be removed. 

@. Did the action of the Executive Committee 
in delaying payment, as set forth in the letter to 
the members of April 24, 1943—was that action 
ratified by the Harbor Plywood Corporation ? 

A. Yes; as a matter of fact, not only by the 
members specifically agreeing that the money should 
be retained until the question should be cleared up, 
but that is borne out by the fact that the money 
was not actually paid, a great deal of it, until 1946 
when the question was clearly out of the way. 
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There is another point I should testify to, be- 
cause I knew it as counsel for the P.F.IL, whose 
meetings I attended. | attended one at 9:30 
o’clock this morning because Mr. Relf is going to 
Europe, and he called an emergency meeting for 
9:30 o’clock, and that is the reason we could not 
be here at that time. 

I think the record shows that the 1943 memo- 
randum was not paid until December of 1944, and 
I think the 1945—the 1944 and 1945 memoranda 
were not paid, the 1944 one until January of 1946 
and the 1945 memorandum until July of 1946. 

There is a further factor that is lurking in the 
records, which is shown in the record, which I 
think I should mention. As I stated a moment ago, 
the only customer that the P.F.I. has had and done 
business with was the government of the United 
States, and the Government was characteristically 
slow in meeting its obligation. That is because there 
was a great deal of red tape, which had to be un- 
tangled, which there usually is. 

Q@. That reference is contained in Joint Ex- 
hibit 18-R, the minutes of the executive meeting of 
April 25, 1944. 

A. So actually the fact is, and Mr. Relf will 
confirm it if it should become necessary to reeall 
him, the further fact that the P.F.I. didn’t pay the 
eredit memoranda until the P.F.I. had the money 
to pay; so the only way they could pay the credit 
memoranda to the members, short of receiving pay- 
ment from the Government, would be by going to 
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the banks. But they finally said, ‘‘We will take a 
chance on 1948.’’ but the 1944 payment was not 
made until January of 1946, and the 1945 one was 
not paid until July of 1946, solely because short of 
assessing its members, and short of borrowing, the 
P.F.I didn’t have the money to pay its members. 

I will say that I have been a party to this from 
the beginning, and I think I state it realistically, 
with the question of re-negotiability hanging over 
the Pacific Forest Industries, with the Government 
asserting its claim, and with the Treasury Depart- 
ment taking its position as outlined with respect 
to re-negotiability, no counsel could afford to ad- 
vise them to pay out the money before re-negotia- 
tion was had and disposed of, since they would have 
to re-assess their members in case of re-negotiation 
and necessity for such action. 

Q. Calling your attention to Joint Exhibit 11-K, 
addmessed, to the P.W1., dated June 21, 1944, in 
which it is stated, ‘‘ While such notice does not op- 
erate as a release of your liability under the Re- 
negotiation Statute, nevertheless, in the absence of 
further developments, no further action is contem- 
plated.”’ Did such a letter, or a copy thereof, ever 
come to your attention? A. Yes, it did. 

Q. Did it form the basis of any opinion? 

A. Yes, I think I rendered a written opinion. 
I think the decision is in the record, or the opin- 
jon, rather. 

Q. Your letter giving that opinion is Exhibit 
14-N ? A. Yes. 


118 Harbor Plywood Corp., etc., vs. 


(Testimony of Alfred J. Schweppe. ) 
Q. Dated June 27, 1944? Aw ‘That's gight 
Mr. Doolittle: You may inquire. 


Cross-Examination 
By Mr. Koken: 

@. Since you wanted to take a realistic view of 
the situation, why didn’t you advise the P.F.L, 
which, of course, is not the petitioner here, to issue 
the credit memorandum, or not to issue the credit 


memorandum ? 
A. Not to issue the credit memorandum ? 
Q. Yes? 


A. The credit memorandum, under the by-laws, 
was automatically issuable every year. Under the 
by-laws the credit memorandum is automatically 
given to each member, and the credit indicated. I 
think the record shows that each member was ad- 
vised at the time he received the credit memoran- 
dum, beginning with the first one, and was advised 
with regard to each one that it was subject to re- 
negotiation, and therefore completely up in the air 
as to what, if any portion, would be paid. In other 
words, it was perfectly proper to advise, ‘‘Here is 
What you have coming unless the Government takes 
it away. We don’t know whether they will take 
anything or not, or take it all.’’ 

Q@. Suppose you had been counsel for either 
party and had been asked by the holder of one of 
the credit memoranda—I have reference to the first 
two—to advise whether they were enforceable. What 
do you think would be your advice? 

A. Well, I would have to know all the circuimn- 
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stances. As I testified a moment ago, the moment 
that this question arose the individual members of 
the P.F.I all acquiesced and agreed that the money 
would be held. I don’t believe after that position 
had been taken that they were enforceable. 

Q. In what way did they agree? 

A. They didn’t want to get any money that they 
might have to pay back. They were told—at least 
it was my legal theory, which conformed to the 
theory of the Treasury Procurement, that the credit 
on the books was subject to a legal liability of the 
P.F.I. Under the by-laws, these credit memoranda 
were to be issued every year as shown by the books, 
but since there was a liability, a legal lability, at- 
tached to the credit memoranda, they were not un- 
conditionally payable. 

Q. Didn’t you consider that money as belong- 
ing to the various members ? 

A. It only belonged to the members if there was 
no expense charged back, because the only thing 
that the P.F.I. pays back to the members is what 
is left after all the legal liabilities and the expenses 
have been paid. ‘To carry it further, if you sued 
the P.F.I., it would have to be upon the ground 
that the credit memorandum was unconditionally 
payable; but because Congress had attached a con- 
tingent lability, therefore you could not recover as 
long as that was an unliquidated claim. 

Q. When the amounts were finally determined 
at the end of each fiseal year and set up on the 
books of the P.F’.I. and a credit given to the peti- 
tioner Harbor Plywood Corporation, don’t you 
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think that at that moment that became the money 
of the Harbor Plywood Corporation ? 

A. No; not in my opinion. In my opinion it 
became a conditional credit to the Harbor Plywood 
Corporation, subject to the determination of 
whether or not the P.F.I. didn’t have the addi- 
tional liability which it must first meet under the 
by-laws of the corporation. 

Mr. Doolittle: I should like to interrupt to this 
line of questioning as calling for a number of con- 
clusions of the witness, which are perhaps best 
answered by the Court. If he wishes to ask the 
witness about his expressing an opinion to the peti- 
tioner, the Harbor Plywood Corporation, on this 
subject, I have no objection. But to take up the 
matter in vacuo, I think is not helpful for the 
Court, and I think is irrelevant. 

The Court: I will overrule the objection. 

The Witness: I am glad to answer the question. 

Mr. Koken: In view of the circumstance that 
Mr. Schweppe is a very prominent attorney in this 
part of the country, and has acted as counsel for 
both the P.F.I. and the Harbor Plywood Corpora- 
tion, I did not interpose any objection to anything 
that he said while on the stand because of his know!- 
edge of the situation, and I was trying to elicit from 
him his reasons since he wanted to approach it from 
a practical point of view, as to why did he not 
advise the P.F.I. not to issue the credit memo- 
randum. 

A. Asa matter of fact, the issuance of the credit 
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memorandum, in and of itself, was an act of no 
importance. The credit was already set up on the 
books. The credit memorandum was merely a dupli- 
cate piece of evidence handed directly to the mem- 
bers telling them that they had a credit on the books 
as of March 31, 19438, 1944, or 1945. The issuance 
of the credit memorandum in and of itself does not 
affect the situation at all, in my opinion, except to 
the extent that at the time of getting the credit 
memoranda they were advised of the question of 
re-negotiability which Congress had already set up 
when the eredit memorandum was placed on the 
books on March 31. 

Q. (By Mr. Koken): Let me draw your atten- 
tion to the credit memorandum issued as of March 
31, 1944. I think we have stipulated that the Re- 
negotiation Statute—that is, the Statute of Limita- 
tions expired on that particular one on May 11 of 
the following year, 1945? A. Yes. 

Q. I would like to have you tell the Court why 
the P.F.I. did not make that payment covering the 
1944 memorandum. A. In 1945? 

Q. Yes. 

A. I gave the answer to that a little while ago, 
because we didn’t have the money. I pointed out 
the reason the 1944 memorandum was paid in 1946, 
in January, and the 1945 memorandum was paid in 
1946, in July. The reason was that the P.F.I. didn’t 
have the funds to pay until they actually got them. 
In other words, the P.I'.I. had to wait until a vear 
had run and for such additional time until they had 
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accumulated money to pay for the memoranda to 
the respective members. 

Q. Don’t you believe it would have been enforce- 
able subsequent to May 11, 1945? 

A. Oh, Yes. I think after the year had run the 
members could have enforced it. 

Q. Was there any discussion on your trips to 
Washington with the Treasury Procurement officials 
about re-negotiating the petitioner Harbor Plywood 
Corporation at all? 

A. No; they were separately re-negotiated later 
on by the Army Engineers at San Francisco. 

Mr. Doolittle: ‘Together with a number of other 
plywood companies? 

The Witness: That’s right. 

Mr. Doolittle: Did that include any export sales ? 

The Witness: No. It included only the re-ne- 
gotiable business that Harbor Plywood Corporation 
had with the respective agencies that were con- 
ducting the re-negotiation. So that as respects the 
plywood industry, of which there were some twenty- 
eight or twenty-nine companies, as a result of some 
conferences at Washington, the Army, the Navy, and 
the Air Corps jointly re-negotiated the plywood in- 
dustry through the Army Engineers. There was 
only one re-negotiation. The Treasury Procure- 
ment dealt only with the P.F’.I., but the war agen- 
cies had only one re-negotiation with the plywood 
company. 

Q. (By Mr. Koken): Was the P.F.I. re-negoti- 
ated in any one of those years? 

A. No. Actually the P.F.I. filed its papers, as 
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required by the Act, and we have in the record one 
letter in which they say, ‘‘You are subject to re- 
negotiation, but after looking at your figures, we 
are not going to re-negotiate.’’ 

Q. But they did not re-negotiate? 

A. No, they did not. In later years, we didn’t 
even get such a letter. The Statute took care of it, 
which provided that unless an agency took care of 
the matter during that year’s period, the statute 
automatically ran. 

Mr. Koken: I have no further questions. 

Mr. Doolittle: I have no further question. 


(Witness excused.) 


Mr. Doolittle The petitioner rests. 

Mr. Koken: The respondent rests. 

The Court: What is your pleasure, gentlemen, 
with respect to briefs? 

Mr. Doolittle: I would like to inquire as to 
practice concerning the availability of copies of 
the transcript. Are those available? 

The Court: You will have to make your ar- 
rangements with the reporter. The petitioner will 
be given forty-five days for the filing of the original 
brief, which will be July 29, for the petitioner’s 
original brief. Respondent’s answering brief. will 
be thirty days after, or, specifically, August 29; the 
reply brief will be twenty days thereafter, which 
will be on or before September 19th. 


(Whereupon, at 11:05 o’clock am., June 14, 
1949, hearing concluded. ) 
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The Tax Court of the United States 
Docket No. 20729 


HARBOR PLYWOOD CORPORATION, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Promulgated January 31, 1950. 


FINDINGS OF FACT AND OPINION 


Petitioner was a member stockholder of a cooper- 
ative nonprofit association organized as a eorpora- 
tion under the laws of the State of Washington 
(Rem. Rev. Stat., §§ 3904-3923) to engage in the 
export of Plywood and other forest products as 
authorized by the Webb Export Trade Act. During 
each of the taxable years 1943, 1944, and 1945, the 
association, pursuant to its bylaws, issued to peti- 
tioner a credit memorandum, representing petition- 
er’s pro rata share of the excess of the association’s 
income over its expenses for the year, and credited 
such amounts to petitioner in its books. In each in- 
stance, the association notified petitioner that it 
would not distribute the additional amounts repre- 
sented by the credit memorandums until it had been 
settled whether it was subject to renegotiation, as 
the Government was contending. Both the petitioner 
and the association kept their books on the accrual 
basis. Held, that the amounts represented by the 
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eredit memorandums accrued and are taxable to 
petitioner in the years when the credit memoran- 
dums were received. 


WARREN A. DOOLITTLE, ESQ,, 
For the petitioner. 


WILLIAM E. KOKEN, ESQ., 
For the respondent. 


This proceeding involves deficiencies in income 
and excess profits taxes as follows: 


Income Exeess 
Year Tax Profits Tax 
ee —- $95,028.66 
1 a — 17,407.58 
I ats... Oe $24,219.57 — 


A portion of the above deficiencies are not contested 
in this proceeding and have been assessed by re- 
spondent since the mailing of the notice of defi- 
ciency. 

The parties have filed a written stipulation which 
covers most of the essential facts. 


Findings of Fact 


The facts stipulated are found accordingly. Those 
facts and the additional facts shown by the evidence 
may be stated as follows: 

Petitioner is a Delaware corporation organized 
in 1929, with its principal place of business located 
at Hoquiam, Washington. It was engaged, during 
the taxable years involved, in the business of manu- 
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facturing and distributing plywood, doors and other 
building materials. It kept its books and made its 
returns on an accrual basis and for a calendar year. 
Its returns were filed with the collector of internal 
revenue for the district of Washington. 

Petitioner was one of about 25 stockholder mem- 
bers of a cooperative selling association, Pacific 
Forest Industries. That company, hereinafter re- 
ferred to as Pacific, was organized as a corporation 
under the laws of the State of Washington solely 
for the purpose of exporting plywood and other 
forest products, as authorized under the provisions 
of the Webb Export Trade Act. At the close of its 
accounting year, and pursuant to Article XIII! of 


MAriuelé XIII. 


Le % * 


2. It is not the purpose of this Association to 
make a profit; and the commission charged and re- 
muneration received by the Association shall be the 
cost of transacting its business as sales agent, plus 
the cost of developing new foreign markets. 


3. If during any fiscal year the total commissions 
and remuneration received by this Association in 
such fiscal year exceeds the amount that has been 
incurred during said fiscal year for the payment by 
the Association of its expenses, including the cost 
of market development, then, unless the Board of 
Trustees by resolution shall direct otherwise, the 
Treasurer shall, before closing the books as of the 
close of said fiscal year, return or credit such excess 
to the accounts of the respective members and asso- 
ciate members, as an addition to the purchase price 
of the mer chandise sold bytheiiie.* ~*~ .%. 
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its bylaws, it credited to its members all of its in- 
come for the year in excess of its operating expenses, 
Its income consisted of commissions on sales which 
it made on behalf of its members. It operated on 
the basis of a fiscal year ending March 31. 

At the close of each of its fiscal years 1943, 1944, 
and 1945, Pacific issued to petitioner a credit memo- 
randum representing petitioner’s proportionate 
share of the excessive commissions which had been 
charged to the members on the sales of their prod- 
ucts during the year in the respective amounts of 
$11,591.36, $33,113.41, and $15,996.95. The face 
amount of each such credit memorandum was 
credited to the petitioner on the books of the asso- 
ciation as of the date of its issuance and was claimed 
and allowed as an exclusion from gross income in 
the return filed by Pacifie for that year. 

In issuing to petitioner the credit memorandum 
for the year ended March 31, 1943, Pacific wrote 
to the petitioner in a letter dated April 24, 1948, as 
follows: 


We are pleased to enclose Credit Memoran- 
dum to cover price adjustment on orders sup- 
plied by you and shipped by us during the 
period April Ist, 1942, through March 31st, 
1943. The amount represents slightly more than 
the 6% commission deducted by us when set- 
tling your invoices. This means that PFI. 
business during the past fiscal year was handled 
at no expense to you and we hope to be able to 
continue on this basis. 
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May we point out, however, that the Treasury 
Department has filed with us a request for re- 
negotiation of the contracts which we have 
accepted and are filling. It is, therefore, im- 
possible to distribute the additional price 
evidenced by the enclosed Credit Memorandum 
until the results of the renegotiation are known. 
We believe, however, that the results will be 
favorable since, in the first place, we are a non- 
profit organization and secondly, all plywood 
which we have shipped has gone outside the 
Continental United States and thus the con- 
tracts should not be subject to renegotiation 
under the law. 


Each of the other credit memorandums for the fiseal 
years 1944 and 1945 was issued subject to the same 
restriction as to payment. Petitioner at all times 
maintained that it was not subject to renegotiation 
and was finally sustained in that contention. 

The renegotiation of Pacific for its fiscal years 
ended 19438, 1944, and 1945 was barred by the run- 
ning of the statute of limitations on the dates of 
March 31, 1944, May 11, 1945, and May 29, 1946, 
respectively. 

Pacific paid the credit memorandums issued to 
petitioner for 19438, 1944 and 1945 in cash on the 
dates of December 12, 1944, January 29, 1946, and 
July 23, 1946, respectively. The delay of these pay- 
ments beyond the dates of expiration of the statute 
of limitations on renegotiation was due to the fact 
that Pacific had not collected for all of its sales and 
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did not have sufficient cash on hand to make the 
payments sooner. 

Petitioner reported the income represented by 
the credit memorandums in the years when it received 
the cash payments on them. The respondent deter- 
mined that the amounts accrued and were taxable 
to petitioner when the credit memorandums were 
received. Both parties make the alternative conten- 
tion that the running of the statute of limitations on 
renegotiation of petitioner determined the time of 
the accrual and the time for reporting each of the 
eredit memorandums. 

Opinion 
LeMire, Judge: 

Our sole question here is whether the amounts 
represented by the credit memorandums issued by 
Pacific are taxable to petitioner in the years when 
it received them, as contended by the respondent, 
or in the years when they were paid by Pacific, as 
petitioner contends; or, as both parties contend in 
the alternative, in the years when renegotiation of 
Pacific became barred by the statute of limitations. 

A taxpayer keeping its books and making its re- 
turns on an accrual basis must report income when 
the right to receive it becomes fixed. Spring City 
Foundry Co. v. Commissioner, 292 U. S. 182. In 
Liebes & Co. v. Commissioner, 90 Fed. (2d) 932, the 
court said, after a thorough review of the leading 
eases dealing with the different aspects of the ac- 
erual question: 
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The complete definition would therefore seem 
to be that income accrues to a taxpayer, when 
there arises to him a fixed or unconditional right 
to receive it, if there is a reasonable expectancy 
that the right will be converted into money or 
its equivalent. 


If there is any contingency as to the taxpayer’s 
right to the income, as distinguished from an uncer- 
tainty as to the time of its receipt, it is taxable 
in the year when the contingency is removed. United 
States v. Safety Car Heating & Lighting Co., 297 
U. 8. 88. Here the income in dispute had already 
been earned and had been credited to the petitioner 
on the books of Pacific when the credit memoran- 
dums were issued. There was no contingency as to 
the amount of income represented by the credit 
memorandums or of Pacific’s right to receive it; 
nor was there any contingency as to petitioner’s 
right to whatever income might remain after rene- 
gotiation, should that occur. The mere possibility 
of renegotiation did not give rise to a liability 
which either Pacific or the petitioner could have 
accrued on its books, since it had not become fixed 
and was being strenuously protested by Pacific. 
No liability for renegotiation was set up in Pacific’s 
books. Conceding that there was a possibility of 
renegotiation there was no way of even approxi- 
mating the amount of excessive profits that might 
be claimed by the Government. See Security Flour 
Mills Co. v. Commissioner, 321 U. 8. 281; William 
Justin Petit, 8 T. C. 228. 
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There can be no question but that Pacific, keeping 
its books on an accrual basis, was required to ac- 
count for the entire amount of the commissions on 
sales made during the taxable years. It is now well 
settled, however, that cooperative associations, such 
as Pacific, engaged exclusively in selling the prod- 
ucts of its stockholder members on a commission 
basis are not taxable on the income which, pursuant 
to their articles of incorporation or bylaws, or con- 
tracts, they are required to return to the stockhold- 
ers each year as patronage dividends or rebates. 
See San Joaquin Valley Poultry Producers’ Assn., 
136 Fed. (2d) 382; Midland Cooperative Wholesale, 
44 B.T.A. 824; United Cooperatives, Inc., 4 T. C. 
93. This is true whether the amounts are actually 
paid to the members in cash during the taxable year 
or merely credited to them on the books of the asso- 
ciation. Midland Cooperative Wholesale, supra. The 
reason for this rule is that the patronage dividends 
or rebates are at all times the property of the mem- 
ber stockholders, and nonmembers, and that the 
selling association is an agent or trustee or mere 
conduit for the income. 

The petitioner devotes a substantial portion of its 
opening brief to the argument that it did not con- 
structively receive the amounts represented by the 
credit memorandums in the years when they were 
issued. The question of constructive receipt is not 
involved. It might have been had the petitioner 
reported on a cash basis rather than an accural 
basis. The Commissioner has not determined and 
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does not now argue that petitioner constructively 
received any of the disputed income. Cases like 
Kay JXimbell, 41 B.T.A. 940, and Howard Veit, 8 
T. C. 809, which petitioner cites, have no application 
here. 

We think that the respondent has correctly deter- 
mined that the amounts represented by the credit 
memorandums issued to petitioner in each of the 
taxable years accrued and are taxable to petitioner 
in those years. 

Reviewed by the Court. 


Decision will be entered under Rule 50. 


Disney, J., dissenting: 

The majority opinion recognizes that a taxpayer 
on the accrual basis is to report income when the 
right to receive it becomes fixed. At the time that 
the petitioner was informed, by the cooperative cor- 
poration, that a credit memorandum was being en- 
closed for the year, the petitioner was also informed 
that the Treasury Department had requested rene- 
gotiation and the distribution could not be made 
until the results of renegotiation were known. It 
seems to me this is a case where the right to receive 
income had not become fixed but that there was a 
very great contingency. Until that contingency was 
removed I do not think that item was accrued. The 
majority opinion appears to treat the renegotiation 
as not of sufficient importance to constitute a con- 
tingency. It is referred to as ‘‘the mere possibility 
of renegotiation.’’ Obviously it was a probability 
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for the Treasury Department had asked for it. The 
result of renegotiation was altogether problematical 
and contingent. In my opinion, the taxpayer upon 
the accrual basis should not be required to accrue 
such an uncertain and contingent item. I, there- 
fore, dissent. 


Served February 1, 1950. 


[Title of Tax Court and Cause. ] 


COMPUTATION BY PARTIES FOR ENTRY 
OF DECISION 


The attached proposed computation is submitted 
on behalf of the parties to the Tax Court of the 
United States in compliance with its opinion deter- 
mining the issues in this proceeding. 

This computation is submitted in accordance with 
the opinion of the Tax Court, without prejudice to 
the parties’ rights to contest the correctness of the 
decision entered herein by the Tax Court, pursuant 
to the statutes in such cases made and provided. 


/3/ WARREN &. DOOLITTLE, 
Counsel for the Petitioner. 


/s/ CHARLES OLIPHANT, W.HL.R. 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for the Respondent. 


134 Harbor Plywood Corp., etc., vs. 


C-TS :NWD :RECOMP 
S:WEK:WMG 
Recomputation Statement 


Petitioner: Harbor Plywood Corporation 
Box 300 
Hoquiam, Washington 


Docket No. : 20729 


Tax Liability for the Taxable Years Ended December 31, 1943, 
December 31, 1944, and December 31, 1945 


Claims for refund Nos. : 3407808 and 000663 filed for 1943 
and 000661 and 000662 filed for 1944 


Income Tax 


Over- 
Year Liability Assessed Deficiency assessment 
a $129,776.21 $162'395.08 $32,618.87 
i ne 118,369.30 120,690.55 2, ool ae) 


1945.............. 90,078.97 65,859.40 $ 24,219.57 


Tetel ......2 $338,224.48 $348,945.03 $ 24,219.57 $34,940.12 


Exeess Profits Tax 


ee $225,388.25 $130,359.59 $ 95,028.66 
Oe... 136,200.54 118,792.96 17,407.58 


A oval... $361,588.79 $249,152.55 $112,436.24 


Note: Payment of $28,825.89 on September 29, 1948, covering 
net deficiencies for 1948, 1944 and 1945 resulting from unpro- 
tested adjustments, has not been assessed and is being held in 
Collector’s unidentified Account No. 1-500078-50, also the unap- 
plied balance of $10,608.96 of a payment made on December 27, 
1945 is being held in Collector’s unidentified Account No. 
1-500030-47. 


Reeomputation of tax lability prepared in accordance with the 
memorandum opinion of The Tax Court of the United States 
promulgated January 31, 1950. 
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Taxable Year Ended December 31, 1943 


Schedule 1 
Tax Liability 


Income Tax 
Liability disclosed by statutory notice of 
momcieneyadated July 28, 1948 ___...............-....ccseseeeeee $129,776.21 
Previously assessed, Account No. 7-410043........ $107,032.83 
Additional, Section 3780(b), July 16, 1946.. 55,362.25 162,395.08 


Meer-aesesement Of INCOME TAX <.....c. ete eecccceceeeeneeecerenceens $ 32,618.87 


Excess Profits Tax 
Liability disclosed by statutory notice of 
COSA) a0 Ey ced WU 72s) ||: $225,388.25 
Previously assessed, Account No. 7-400054 ...... $248,705.68 
Less: Tentative allowance, Schedule 


OR 2 Ly $ 6,237.54 

Tentative allowance, Schedule 

ROMA CIMS68  .__.....c-20--0 112,108.55 118,346.09 130,359.59 
Bepicteney Im eExcessiprofits tax -.........--...----.-..-20vencceneceeeooeensnerees $ 95,028.66 


Taxable Year Ended December 31, 1944 


Schedule 2 
Tax Liability 


Ineome Tax 
Liability disclosed by statutory notice of 


mremeicney dated July 23, 1948 ._.._......--.....--ccsccccccescsccoeeoneees $118,369.30 
Previously assessed, Account No. 5-410148 -WW0. 120,690.55 
Mwer-assessment of income tax ................-.-...-.e-ces-seecoeeeseeee ee $ 232m 25 


Excess Profits Tax 
Liability disclosed by statutory notice of 
Sercieney dated July 23, W948 ___....................cscceescenceeeceneees $136,200.54 
Previously assessed, Account No. 5-400104 ...... $172,179.20 
Less: Section 784(a) 


@pedit allowed ......................: 2 eo2 

Section 3806 (b) (1) 

@redit allowed -..................... 23,939.99 

Tentative allowance, 

Schedule No. A.M. 375 ....... 12,224.73 53,382.24 118,792.96 


Seetewmey 17 EXCESS PVOMts GAN a... cee cece eceecoeneeeceneel $ 17,407.58 
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Taxable Year Ended December 31, 1945 


Schedule 3 
Tax Liability 


Income Tax 
Liability disclosed by the statutory notice of 


a@ene@ency dated July 23, 1986... $90,078.97 
Previously assessed, Account No. 6-410075 0 65,859.40 
DOHGTOWGY Ii TACOINCKUOMK ._._......-----..-2-coe-c2ecenceeetenccusercese-gmneeeeee $24,219.57 


Note: Payment of $28,825.89 on September 29, 1948, covering net 
deficiencies for 1943, 1944 and 1945 resulting from unprotested adjust- 
ments, has not been ‘assessed and is being held in Collector’s unidenti- 
fied Account No. 1-500078- 50, also the unapplied balance of $10,608.96 
of a payment made on December 27, 1945, is being held in Collector’s 
unidentified Account No. 1-500030- AT. 
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C-TS :NWD 
S:WEK :WMG 
Statement of Aecount 
Petitioner: Harbor Plywood Corporation 
Box 300 
Hoquiam, Washington 
Docket No. : 20729 
Taxable Years Ended December 31, 1948, 1944 and 1945 
1943 

a gC 10) Ni ge $129,776.21 
Income tax assessed, Account No. 7-410048 ..._.. $107,082.83 

Additional, 7-Spl 3£6-04C-46 — ow. 59,362.25 162,395.08 
Over-assessment of income tax to be abated 0.0.0.2... eee $ 32,618.87 
OS Ge) 0B ay ga I 2 $129,776.21 
Income tax paid: 

eee i, VO a. ence ences $ 6,214.21 

Or 0), UOBA 0... cel cccence weet ese ee 26,758.21 

ROP chiwl 0 OSA so cccsars......ceveedts.. since Alle. ecccceencceneese 20,544.00 

Peptemmloer 14, 1944 conn cectesce cece ecceee seen 26,758.20 

ee erg a LS 26,758.21 

apn cr Oe ee 00,362.25* 162,395.08 

Merer payment Of INCOMewbARS 2 cet... cence aes eee ee eeneecoesocee $ 32,618.87 
Mere Me rots tax liamity oo... ..a2.. cee eee ceeeteceteeeeece $225,388.25 
Excess profits tax assessed, 

Mecount No. 7-400054 ...o.... ee eececcessseenenc $248 705.68 
Less: Tentative allowance 

Schedule No. AM-876 ........ $ 6,287.54 


Tentative allowance, 
Schedule No. IT :CB-868 .... 112,108.55 118,346.09 130,359.59 


MeMICTCTICY 11 ASSESSMEMt —. oe e eee ee ceeeeeeeceeeeeee $ 95,028.66 
aeons profits tax liability -......................cc-cscsese-sssecnecureceeceee $225,388.25 
Less: Excess profits tax paid: 

Smnmier SO, 1948... ncceees $ 73,741.79 

March 10, 1944... 69,027.79 

September 14, 1944 ....0..... 43,759.68 

December 14, 1944 -WW...0000.. 62,176.42 $248,705.68 
Less: Amount applied against excess 

profitsstax.for 1944 .........: & 6,237.54" 

Amount refunded .............. 56,746.30 

Amount applied against addt’l. 

income tax for 1943 -_.......... 00,362.25* 118,346.09 130,359.59 


BMC Y VISTA TINCT. «2. ssc san snagsnwneast. epreueecie-n-nce--.ncceerde $ 95,028.66 
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1944 
Tggeimve-tase, Liao. 2 ssesenceet cage conecagee N oen-s-c oe $118,369.30 
Income tax assessed, Account No. 5-410148 _oo ww 120,690.55 
Over-assessment of income tax to be abated -......... 2... & 2921.25 
imoome*ters liapility ..........---..cqgeeee eee ep eee cece erences oed $118,369.30 
Income tax paid: 
ler, WE)... -cccetvenee semester $ 27,250.00 
Oe i a ae 2,923.00 
Mame WS, WONG 2... nou... ele 3017228 
ONE TO DOL 8 ie (115) ea ea pa li PRM ag 30,172.63 
Weeember 14, 1945 .......-..--.---e eee eee 30,172.64 120,690.55 
Onerpayment,ofeineome tame... S ee. ee ce 8 221% 
iseess pwofits, tame liability -...... es." <2. en...) $136,200.54 
Excess profits tax assessed, 
Aeceount No. 52400104 ..... cae. Bees $172,175.20 
Less: Abatement, Schedule 
INO. JAM-375 .... ee $ 12,224.73 
Abatement, Schedule 
No... 193) 2.0%........:... ae Lip2die2 
Section 3806(b) (1) eredit.. 23,939.99 53,382.24 118,792.96 
Weliciency in ASSCSSINeNt sxe $ 17,407.58 
ecess profitsitax liability .:.ee cee... ee $136,200.54 
Excess profits tax paid : 
Meh U5, VOA5 ........2....0s:s0--ee & 1995827.00 
rome 15, 1945. .._..............——e 26,260.60 
September 6, 1945 ..........-...2s0200 34,435.04 
December 14, 1945 .....-ccceeeee 15,972.77 
BNC .soexeyesetinmeel i eee **6 237.54 $142,732.95 
Less: Credit under Section 3806(b) (1) -.......-. 23,939.99 118,792.96 
Penerency in payment. ....ceeeeereec ce ee ee $ 17,407.58 
1945 
Tincor’e (St) en ee ee $ 90,078.97 
Income tax assessed, Account No. 6-410075 -Wu0... ow... eee ene 65,859.40 
DWeicGewey in assessment ..c.-..c:cezeesecs-----ee--0eee $ 24,219.57 
linearis ol 0 en. nner. ee ae $ 90,078.97 
Income tax paid: ; 
Anne Lab eros ae eee ee 6 22070 
Wee ss). rien as 30,000.00 
Sopcemmperma O46... ecccrceteecconseeneneserneee 16,464.85 
ALCS UE VOS” 2, |S 4 AA 16,464.85 65,859.40 
Denicreneysiniergmient _.....-..--..---..,.aaae a $ 24,219.57 


Statutory notice of deficiency dated July 23, 1948. 


Claims for refund filed: 
3407808 and 000663 for 1943 


000661 and 000662 for 1944 
Received and Filed T. C. U. 8S. April 21, 1950. 
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The Tax Court of the United States 
Washington 


Docket No. 20729 


HARBOR PLYWOOD CORPORATION, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the Court’s Opinion, promulgated 
January 31, 1950, the parties filed an agreed com- 
putation. Therefore, it is 

Decided that there are deficiencies in excess profits 
tax of $95,028.66 and $17,407.58 for 1943 and 1944, 
respectively; that there is a deficiency of $24,219.57 
in income tax for 1945. 


[Seal] /s/ ©. P. LEMIRE, 
Judge. 


Entered Apr. 25, 1950. 
Served Apr. 27, 1950. 
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United States Circuit Court of Appeals 
for the Ninth Circuit 


Docket No. 20729 


HARBOR PLYWOOD CORPORATION, 
Appellant, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Appellee. 


PETITION FOR REVIEW OF THE DECISION 
OF THE TAX COURT OF THE UNITED 
STATES 


To the Honorable the Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 


Harbor Plywood Corporation, the appellant in 
this case (petitioner below), by Warren A. Doolittle, 
its attorney, hereby files its petition for review by 
the United States Circuit Court of Appeals for the 
Ninth Circuit of the decision of the Tax Court of 
the United States entered herein on April 25, 1950, 
which decision approved the deficiencies determined 
by the Commissioner of Internal Revenue in excess 
profits taxes of $95,028.66 and $17,407.58 for 1943 
and 1944, respectively, and a deficiency of $24,219.57 
in income tax for 1945. 

In support of this petition for review, filed in 
pursuance of the provisions of Sections 1141 and 
1142 of the Internal Revenue Code, for a review of 
such decision, your petitioner respectfully shows to 
this honorable court, as follows: 
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I. Statement of the Nature of the Controversy 


This case presents the very simple question as 
to the proper time for the reporting of income by 
the petitioner, Harbor Plywood Corporation, an 
accrual basis taxpayer. The income in question 
consists of three separate refunds received by the 
taxpayer from Pacific Forest Industries, a corpora- 
tion engaged solely in the export of plywood and 
other forest products for its member stockholders. 
The taxpayer at all times material was a member 
stockholder in Pacific Forest Industries. The tax- 
payer was and is in the business of manufacturing 
and distributing plywood, doors and building ma- 
terial. It makes no sales in the export trade of its 
plywood or other forest products; mstead its ex- 
ports are marketed through Pacific Forest Indus- 
tries, the latter being a corporation authorized by 
the Webb Export Trade Act. During each of the 
taxable years, 1943, 1944 and 1945, Pacific Forest 
Industries, pursuant to its by-laws, issued to the 
taxpayer a credit memorandum, representing the 
taxpayer’s pro-rata share of the excess of Pacific 
Forest Industries income over its expenses for the 
year, and the amounts of each credit memorandum 
were credited to the taxpayer on the books of ac- 
count of Pacific Forest Industries. Similar credit 
memoranda were issued to the other 18 companies 
who were stockholder members. At all times in- 
volved in this case Pacific Forest Industries was 
threatened in writing with the actual renegotiation 
of its profits by the Treasury Department Procure- 
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ment Division handling lend-lease contracts as pro- 
vided by the Renegotiation Act of 1942. Because of 
this threat each credit memorandum issued to the 
taxpayer and the other members for each year was 
issued subject to the possible renegotiation of Pacific 
Forest Industries; that is to say, the Pacific Forest 
Industries notified the taxpayer and the other 
stockholder members as the credit memoranda were 
issued for each year, that it would not distribute 
the additional amounts represented by the credit 
memoranda until it had been settled whether or not 
Pacific Forest Industries was subject to renegotia- 
tion as the Government was contending. 

The renegotiation of Pacific Forest Industries 
for its fiscal years ended 1943, 1944 and 1945, was 
barred by the running of the statute of limitations 
on the dates of March 31, 1944, May 11, 1945, May 
29, 1946, respectively. Pacific Forest Industries 
paid the credit memoranda issued to the taxpayer 
for 19438, 1944, and 1945 in cash on the dates of 
December 12, 1944, January 29, 1946, and July 23, 
1946, respectively. The delay of these payments be- 
yond the dates of expiration of the statute of limi- 
tations on renegotiation for each year was due to 
the fact that Pacific Forest Industries had not 
collected for all of its sales (all of which were made 
to the Government for Lend-Lease) and did not 
have sufficient cash on hand to make the payments 
sooner. 

The taxpayer reported the income represented 
by the credit memoranda in the years when it re- 
ecived the cash payments on them. The Commis- 
sioner of Internal Revenue determined that the 
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amounts should have been accrued as income and 
were taxable to the taxpayer when each credit memo- 
randum was received. Both parties in the Tax 
Court made the alternative contention that the 
running of the statute of limitations on renegotia- 
tion of Pacific Forest Industries determined the 
time of accrual and the time for reporting as taxable 
income each of the credit memoranda by the tax- 
payer, Harbor Plywood Corporation. 

The Tax Court held, and the taxpayer disagrees 
with the holding, that the amounts represented by 
the credit memoranda accrued and were taxable to 
the taxpayer, Harbor Plywood Corporation, in the 
years when the credit memoranda were issued, not- 
withstanding that the Tax Court also found that 
they were issued expressly ‘‘subject to Renegotia- 
tion.’”’ 

The controversy before this Court involves the 
following questions: 


1. Was the Tax Court correct in holding that 
the amounts represented by the credit memoranda 
which were expressly issued ‘‘subject to Renegotia- 
tion,’’ constituted a part of the taxable income of 
the taxpayer, Harbor Plywood Corporation, and 
should have been accrued in the taxable year in 
which each credit memorandum was issued by 
Pacific Forest Industries? or 


2. Should the amounts represented by each 
credit memorandum have been accrued and have 
been taxable to Harbor Plywood Corporation for 
the year during which the statute of limitations ex- 
pired on the renegotiability of Pacific Forest Indus- 
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tries, as contended in the alternative by both parties? 
or 


3. Should the amounts of the credit memoranda 
have been reported as income for the year in which 
each credit memoradum was paid in cash to the 
taxpayer by Pacific Forest Industries? 


II. Designation of Court of Review and 
Allegations as to Venue 


The appellant is a corporation duly organized 
and existing under the laws of the State of Dela- 
ware, and has its principal place of business at 
Hoquiam, Washington. 

The appellant filed its income and excess profits 
tax returns for the years in question, namely, the 
taxable calendar years, 1943, 1944 and 1945, with the 
Collector of Internal Revenue for the Washington 
District, which office is situated in the City of 
Tacoma, State of Washington, and is located within 
the jurisdiction of the United States Circuit Court 
of Appeals for the Ninth Circuit where this review 
is sought pursuant to the provisions of Internal 
Revenue Code, Sections 1141 and 1142. 


Itl. Assignments of Errors 


The appellant assigns as errors the following acts 
and omissions of the Tax Court of the Umiited 
States: 


1. The conclusion of the Tax Court of the United 
States that the amounts represented by the credit 
memoranda issued to the taxpayer, Harbor Ply- 
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wood Corporation, in each of the taxable years by 
Pacific Forest Industries accrued and were taxable 
to the taxpayer in the year of their issuance, not- 
withstanding that they were issued, as the Tax Court 
properly found, ‘‘subject to renegotiation”? for all 
years. 


2. The holding of the Tax Court of the United 
States that when the credit memoranda were issued 
subject to renegotiation there was no contingency 
as to the amount of income represented by the credit 
memoranda or of Harbor’s right to receive it. 


3. The opinion of the Tax Court that the threat 
of renegotiation was a ‘‘mere possibility of renego- 
tiation,’’ as being contrary to the evidence. 


4. The opinion of the Tax Court that the ‘‘mere 
possibility’? of the renegotiation of Pacific Forest 
Industries under the Renegotiation Act of 1942 had 
no effect upon Harbor Plywood Corporation’s duty 
to accrue the income represented by the credit 
memoranda which were issued with notice that they 
were issued subject to renegotiation. 


do. ‘The opinion of the Tax Court that the method 
of accounting and the time for deducting expenses 
by Pacific Forest Industries is in any way deter- 
minative of the method of accruing and the time for 
reporting income by the taxpayer, Harbor Plywood 
Corporation. 

6. The reliance of the Tax Court on the cases 
dealing with patronage dividends by cooperatives, 
none of which were concerned with a threatened 
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or an actual renegotiation of a cooperative’s income 
under the Renegotiation Act of 1942. 


7. The failure of the Tax Court of the United 
States to recognize that, notwithstanding that the 
taxpayer is an accrual basis taxpayer, certain of the 
eoncepts and cases decided under the principal of 
‘‘constructive receipt’’ of income by cash basis tax- 
payers are relevant and persuasive by way of 
analogy. 


8. The making and entry by the Tax Court of 
the United States of its decision of April 25, 1950. 


9. The failure of the Tax Court to tnd mar 
these credits from Pacific Forest Industries were 
not taxable income to taxpayer, Harbor Plywood 
Corporation, until paid in cash; or, in the alterna- 
tive, the failure of the Tax Court to find, under 
the true rule of ‘‘accrued income,’”’ that when the 
credit memoranda were issued, the taxpayer had 
no fixed and unconditional rnight to the amount of 
each memorandum because at such time 


(a) there was a contingency which might 
preclude ultimate payment, namely, the possible 
Renegotiation of Pacific Forest Industries; 


(b) no reasonable expectancy that the right 
would be converted into money could exist so 
long as such unresolved and intervening legal 
right as was created by the Renegotiation Act 
itself was not barred by the statute of limita- 
tions; and 


(c) there was the further contingency which 
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precluded payment imposed by Pacific Forest 
Industries itself, namely, the fact that it notified 
the taxpayer in writing that each credit memo- 
randum was issued ‘‘subject to renegotiation,”’ 


and therefore the amounts represented by said 
credit memoranda could not be accrued as taxable 
income by the taxpayer, Harbor Plywood Corpora- 
tion, until the statute of limitations barred the 
Renegotiation of Pacific Forest Industries’ income. 

The appellant herein being aggrieved by the said 
decision of the Tax Court of the United States and 
by the said errors and omissions heretofore referred 
to, desires to obtain a review of the said decision, 
and of all the proceedings heretofore had before 
the Tax Court of the United States, by the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, to the end that the errors and omissions of the 
Tax Court of the United States be corrected and 
that the Tax Court of the United States be directed 
to enter an order in the above-entitled cause of 
either (1) ‘‘No deficiency’’; or, in the alternative, 
(2) that the amounts represented by the credit 
memoranda issued by Pacific Forest Industries to 
Harbor Plywood Corporation were taxable to Har- 
bor Plywood Corporation and should have been 
accrued by it in the years when the statute of limita- 
tions barred the renegotiation of Pacific Forest 
Industries, and not before. 


/s/ WARREN A. DOOLITTLE, 
Attorney for Appellant. 


Received and filed T.C.U.S. July 17, 1950. 
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NOTICE OF FILING PETITION 
FOR REVIEW 


To Chief Counsel, Bureau of Internal Revenue, 
Washington, D. C.: 


Please Take Notice that the appellant, Harbor 
Plywood Corporation, by Warren A. Doolittle, its 
attorney, on the 15th day of July, 1950, 1s mailing 
to the Clerk of the Tax Court of the United States 
at Washington, D. C., for filing, a Petition for 
Review by the United States Cireuit Court of Ap- 
peals for the Ninth Cireuit, of the decision of the 
Tax Court heretofore entered on April 25, 1950, in 
the above-entitled cause. 

A copy of the petition for review and the assign- 
ments of error as will be filed is hereto attached and 
served upon you. 


Dated this 15th day of July, 1950. 


/3s/ WARREN A. DOOLITTLE, 
Attorney for Appellant. 


Personal service of the foregoing Notice, together 
with a copy of the petition for review and assign- 
ments of error mentioned therein is hereby acknowl- 
edged this 17th day of July, 1950. 


/s/ CHARLES OLIPHANT, CAR 
Chief Counsel, Bureau of Internal Revenue, Counsel 
for Appellee. 


Received and filed 'T.C.U.S. July 26, 1950. 
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NOTICE OF FILING PETITION 
FOR REVIEW 


To: Charles Oliphant, Chief Counsel, Bureau of 
Internal Revenue: 


You are hereby notified that Harbor Plywood 
Corporation did, on the 17th day of July, 1950, file 
with the Clerk of The Tax Court of the United 
States, at Washington, D. C., a petition for review 
by the United States Court of Appeals for the 
Ninth Circuit, of the decision of this Court hereto- 
fore rendered in the above-entitled case. Copy of 
the petition for review as filed is hereto attached 
and served upon you. 


Dated this 19th day of July, 1950. 


/s/ VICTOR 8. MERSCH, 
Clerk The Tax Court 
Of the United States. 


Service of copy of Petition for Review acknowl- 
edged this 19th day of July, 1950. 


js) CHARLES OLIPHANT, * CAR 
Chief Counsel, Bureau of Internal Revenue, At- 
torney for Respondent. 


Filed T.C.U.8. July 19, 1950. 
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PRAECIPE FOR RECORD 


To the Clerk of The Tax Court of the United 
States: 


You are hereby requested to prepare and certify 
and transmit to the Clerk of the United States 
Circuit Court of Appeals for the Ninth Circuit, 
with reference to the Petition for Review hereto- 
fore filed by the Appellant in the above-entitled 
cause, a transcript of the record in the above- 
entitled cause prepared and transmitted as required 
by law and by the rules of said Court, and to in- 
clude in said transcript the following documents or 
certified copies thereof: 


1. Docket entries of all proceedings in the above- 
entitled cause before The Tax Court of the United 
States. 


2. Pleadings before The Tax Court of the United 
States as follows: 


(a) Petition filed in this cause on October 20, 
1948. 


(b) Respondent’s Answer. 


(c) Motion to Amend Petition, filed June 13, 
1949. 


(d) Amendment to Petition, verified May 27, 
1949, and filed at hearing on June 13, 1949. 


(e) Answer to Amendments to Petition and 
Amendment to Respondent’s Answer. 


3. Stipulation of Facts, including all exhibits 
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(joint exhibits 1-A to 15-O, inclusive) attached 
thereto. 


4, Transcript of the proceedings, and evidence 
adduced at The Tax Court hearing held in room 
304, United States Courthouse, Tacoma, Washing- 
ton, June 14, 1949, including, but not limited to, 
joint exhibits 16-P to 22-V admitted in evidence at 
said hearing. 

5. Findings of Fact and Opimmion by The Tax 
Court of the United States, promulgated January 
31, 1950, including the dissenting Opinion attached 
thereto. | 


6. Computation by parties for entry of decision. 


7, Decision of Lhe Tax Court of the United 
States entered April 25, 1950. 


8. Petition for Review of the Decision of ‘The 
Tax Court of the United States, filed by the Ap- 
pellant in the above-entitled cause, and Notice of 
Filing Petition for Review with acknowledgment 
of service. 


9. This Praecipe for Record. 


/s/ WARREN A. DOOLITTLE, 
Attorney for Appellant. 


Personal service of a copy of the foregoing 
Praecipe is hereby acknowledged, this 31st day of 
July, 1950. 

/s/ CHARLES OLIPHANT, CAR 
Chief Counsel, Bureau of Internal Revenue, Counsel 
for Appellee. 


Received and filed T.C.U.S. August 7, 1950. 
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CERTIFICATE 


I, Victor S. Mersech, Clerk of The Tax Court of 
the United States do hereby certify that the fore- 
going documents, 1 to 14, inclusive, constitute and 
are all of the original papers and proceedings on 
file in my office, including Exhibits 1-A through 
15-O, Attached to Stipulation of Facts and Exhibits 
16-P through 22-V Admitted in Evidence, as called 
for by the Praecipe for Record on Review in the 
proceeding before The Tax Court of the United 
States entitled: ‘‘Harbor Plywood Corporation v. 
Commissioner of Internal Revenue, Respondent,’’ 
Docket No. 20729 and in which the petitioner in The 
Tax Court proceeding has initiated an appeal as 
above numbered and entitled, together with a true 
copy of the docket entries in said Tax Court pro- 
ceeding, as the same appear im the official docket 
book in my office. 

In testimony whereof, I hereunto set my hand and 
affix the seal of The Tax Court of the United States, 
at Washington, in the District of Columbia, this 
10th day of August, 1950. 


[Seal] /s/ VICTOR 8S. MERSCH, 
Clerk, Tax Court of the 
United States. 
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[Endorsed]: No. 12660. United States Circuit 
Court of Appeals for the Ninth Circuit. Harbor 
Plywood Corporation, a Corporation, Petitioner, vs. 
Commissioner of Internal Revenue, Respondent. 
Transcript of the Record. Upon Petition to Review 
a Decision of The Tax Court of the United States. 


Filed August 21, 1950. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


United States Circuit Court of Appeals 
for the Ninth Circuit 


Case No. 12660 


HARBOR PLYWOOD CORPORATION, 
Appellant, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Appellee. 


STATEMENT OF POINTS AND DESIGNA- 
TION OF RECORD TO BE PRINTED 


Comes now the Petitioner on Review herein and 
adopts as his Statement of Points on which he in- 
tends to rely on the Review herein the Assignments 
of Errors ineluded in his Petition for Review 
within the Transcript of Record, and he also desig- 
nates for printing the entire Transcript of Record 


154 Harbor Plywood Corp., etc., vs. 


(specifically excepting from Document No. 9 
thereof, however, Exhibits 20-T, 21-U and 22-V) 
transmitted to this Court by the Clerk of The Tax 
Court of the United States, together with this State- 
ment and Designation. 


/s/ WARREN A. DOOLITTLE, 
Attorney for Appellant. 


Personal service of the foregoing Statement of 
Points and Designation of Record to be Printed 
is hereby acknowledged this 30th day of August, 
1950. 

/s/ THERON LAMAR CAUDLE, 
Ass’t Att’y General, 
Counsel for Respondent. 


[Endorsed]: Filed September 11, 1950. 


